"lMT“““NI“ STAFF REPORT

February 15, 2006

To: Administration Committee
From: City Clerk
Subject: City of Toronto 2005 Statistical Report to the Information and Privacy

Commissioner (IPC) regarding the Municipal Freedom of Information and
Protection of Privacy Act (MFIPPA) compliance.

Purpose:

To provide Council with an annual report of openness and transparency measures to date with
respect to the Access and Privacy Program. To report back to Administration Committee on
progress made on the Corporate Access and Privacy Renewal Initiative, the steps taken by City
Divisions to identify City records that may be disclosed routinely to the public and Members of
Council, Divisional updates to the Directory of Records and to provide the Committee with a
copy of the City of Toronto's 2005 Statistical Report on MFIPPA compliance submitted to the
Information and Privacy Commissioner (IPC), to be released in June 2006.

Financial Implications and Impact Statement:

There are no financial implications arising from this report.

Recommendations:

It is recommended that the City Manager:
a) direct all City Divisions to work with the Corporate Access and Privacy (CAP)
Office to develop, by July 2006, routine disclosure plans that identify records
that may be disclosed routinely to the public and members of City Council;
b) direct all City Divisions to report to the City Manager the completed routine
disclosure policies plans by February 2007

Background

The City has submitted its 2005 statistical report on MFIPPA compliance to the IPC, a copy of
which is attached (Appendix A). Statistical Reports are required by statute to be submitted by
provincial and municipal organizations at year end to form the basis for the Annual Report of the
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IPC. It is anticipated that the Commissioner’s 2005 Annual Report will be publicly released in
June 2006.

At the May 17, 18 and 19, 2005 City Council meeting Council directed:

(1) all divisions to review the Directory of Records and consult with the Corporate
Access and Privacy Office to determine those records that may be disclosed routinely
to the public and Members of Council, and where it may be appropriate, for records
to be created that would be suitable for routine disclosure, for example, records
containing no private personal information;

(2) all divisions to review their information management practices with Corporate
Records and Archives to ensure that their records can be retrieved within the times set
out in the City’s Access and Privacy Manual, in order to ensure that the City responds
to all access requests under MFIPPA within the statutory timeframes of 30 calendar
days;

(3) all divisions to review the Directory of Records with Corporate Records and
Archives, and provide the necessary divisional approvals, to ensure that all their
records, are scheduled in the Municipal Code Chapter on Records Retention, as
required by the MFIPPA and the Municipal Act, 2001; and

(4) the City Clerk to report to the Administration Committee on further progress made on
the Corporate Access and Privacy renewal initiatives, including training, policy
development, and processing improvements, in accordance with the statutory
requirement to report on information indicating an effort by the City to put into
practice the purposes of the MFIPPA, with the next annual report to the Information
and Privacy Commissioner of Ontario (IPC).

Comments:

The Corporate Access and Privacy Office (CAP) of the City Clerk’s Office, is responsible for
responding to freedom of information requests on the City’s behalf and applying the principles of
MFIPPA to ensure timely, sustainable and impartial decisions to public access requests for City-
held records under MFIPPA and PHIPA.

Access requests that are submitted to the City under MFIPPA must be ordinarily completed
within 30 days of receipt of the request, although time extensions may be applied in limited and
specific circumstances.

In 2005, the City received 3,706 new access requests under MFIPPA, which represents a 10%
increase in the number of requests received by the City in 2004. A detailed profile of requests by
division is attached as Appendix B. In 2005, 82.9% of these requests were completed within the
30-day statutory timeframe. This is a substantial improvement over 2004. However, the City
Clerk has serious concerns with the continued increase in the number of access requests,
especially in light of the City Council direction to divisions of May 2005 . City Divisions must
do more to develop routine disclosure policies so that the public will not be forced to go through
the formal FOI process.



-3-

Under MFIPPA anyone who is dissatisfied with a decision to refuse access to records may
appeal the City’s decision to the IPC. Relatively few of the MFIPPA requests completed by the
City are appealed to the IPC. Of the 3,706 requests completed in 2005, 2% have been appealed.
Of the 72 appeals launched against the city under MFIPPA, 55 were successfully mediated. Of
the remaining 18 appeals, the Commissioner upheld the City’s decisions in full in 6 appeals and
in partin 1.

2005 Access Requests Division Profiles: Highest percentage of requests received

Division Number of Number of Type of request Increase % of total
requests in requests in (Decrease) City of
2004 2005 from 2004 Toronto
requests
Building
Buildings 1693 2096 plans/surveys/permits/ 387 56.4%
applications documents
Fire 565 513 Fire incident reports (52) * 13.8%
Social Services Ontario Works client files
295 296 1 8%
Health inspection reports
Public Health 138 140 Animal Services complaints | (2) 3.8%

*Fire Services has worked to develop routine disclosure of business area records which has resulted in continued
reduction in the public having to go through the formal FOI process

Although the City's 30-day MFIPPA compliance has significantly improved over the 2004
performance, the Community Services area poses a challenge which may significantly impact
compliance in 2006. The CAP Office will be working closely with the Community Services
cluster program units to monitor adherence to the CAP Renewal processes.

Update of the CAP Renewal Project

One of the key goals to improved compliance with the principles of MFIPPA is enhanced
transparency through the development of policies for routine disclosure of information to the
public.

Routine Disclosure:

While making records available to the public in response to formal access requests is
fundamental to the right to access public information, the IPC reiterated in the 2004 IPC Annual
Report the need for institutions to enhance transparency whenever possible by routinely and
proactively disclosing information, even in the absence of formal freedom of information
requests. The fact that the City of Toronto consistently receives almost 10 times the number of
access requests as other municipalities in Ontario underscores what the IPC has found and
reported in the Annual Report. Toronto is much larger than other municipal institutions in
Ontario and most of the increase in requests is for building plans. Large numbers of access
requests indicate that there are records that the public regularly requires and should not have to
be obtaining through the formal access process of MFIPPA. Formal requests should be used as a
tool of last resort and not the regular way that information is provided to the public.



In the IPC Order MO-1947, the Commissioner commented in the order that she was pleased with
the Mayor’s commitment to an open and transparent government. The Commissioner added that:

“Exemptions should not simply be claimed because they are technically available in the
Act; they should only be claimed if they genuinely apply to the information at issue.”
IPC/O Order MO-1947

Subsequent to the IPC Order, the City Manager issued a memorandum to all Division Heads
asking them to work with the CAP Office to identify records in the Directory that are suitable for
routine disclosure, in compliance with City Council’s direction. However, since the Council
directive of 2005, to date, only three program areas have completed routine disclosure policies.
Priority must be given to identifying what the public is asking for through the FOI process,
where these records reside in the City and how these requests can give rise to the development of
routine disclosure policies. CAP has worked closely with the Records and Information
Management Office to identify program areas that require new records schedules. Timely access
to City records can only come about when records are properly managed and scheduled so that
they can be easily located in response to a formal or informal request.

In June 2005, Purchasing reported to Council on revised practices to streamline access to
information by members of Council at various stages of the procurement process. During 2005,
the CAP Office also engaged in consultations with a variety of City divisions on developing
routine disclosure initiatives for 2006, including: Transportation Services, Parks, Forestry and
Recreation, City Planning, City Clerk’s Office, Purchasing, Fire Services, Information and
Technology, Records and Information Management and Facilities and Real Estate.

Completed Routine Disclosure Policies:

1. In October 2005, Corporate Finance, in consultation with CAP, initiated a routine
disclosure policy to provide regular public reports on property, automobile and general liability
insurance claims by City divisions and insured agencies, boards and commissions. Under this
policy, disclosure of insurance claims information will be provided on a quarterly basis as a
public agenda item to the Administration Committee and City Council. This routine disclosure
policy addresses Council’s requests for more regular reporting on insurance claims and the IPC’s
Order regarding the public’s right of access with a view to transparency and accountability.

2. In December 2005, Buildings Division, in consultation with CAP, launched a policy for
routine disclosure of building plans. The intent of this policy is to streamline the process for
owners to obtain access to their building plans from Buildings Division, without having to make
a formal FOI request through the CAP Office. The second phase of this policy will see the
development of established criteria for security restrictions and routine access to all building
plans by the general public, except for those that have successfully met the security restrictions
criteria.

3. In January 2006, Municipal Licensing and Standards launched an Apartment Standards
website. The website displays details of the orders issued, their current status, information about
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inspections as well as other by-law information. Prior the website, the public filed access
requests, such as those requesting copies of orders for apartment standards, to go through the
Freedom of Information process. On the new Apartment Standards website, no personal
information, such as the owner’s/landlord’s name or the complainant’s personal information is
disclosed.

Access and Privacy Training:

The CAP Office is committed to developing and providing education tools to City staff on the
fundamental elements of access and privacy legislation. The CAP Office is finalizing the
development of a 2-year operational plan and in February 2006 the corporate training sessions on
access, privacy and routine disclosure will commence with the goal of providing staff with
greater understanding of access and privacy principles and their roles and responsibilities under
MFIPPA.

To date, the CAP Office has made significant advances in training City staff on their
responsibilities for freedom of information and privacy protection. Access Liaison Officers
(ALOs) have been designated within each City division, and training sessions have been
provided to this current network of officers. The Access and Privacy Manual has been updated to
reflect roles and responsibilities in the new FOI process. Information sessions have been held for
senior management teams across the City, as well as staff of the Mayor’s office. In addition, the
CAP Internet site has been updated to provide plain language and enhanced layout of access to
information processes for members of the public.

Directory of Records:

MFIPPA requires the City and all designated institutions to publish a Directory of Records that
lists the types of records maintained by each division, providing the public with a complete
description of the City’s information holdings that may be available to request. In 2005, a joint
project of the CAP Office, Records and Information Management Services, and Information and
Technology, resulted in the launch of a key word searchable database version of the Directory of
Records for the City’s Internet site. This database is updated automatically whenever there are
changes to the descriptions of any of the City’s information holdings.

It is imperative that divisions provide regular updates to information on existing and new record
holdings and routinely available records to allow for the Directory to be regularly updated to
accurately reflect City records and their locations.

Privacy Compliance:

The City of Toronto is required under MFIPPA to protect the privacy of personal information in
its custody or control. 2005 privacy initiatives include the mediation and investigation of privacy
complaints from members of the public, review and approval of more than 300 City forms and
website applications for privacy protection, and over 700 consultations provided to City staff on
privacy implications of projects, initiatives and business operations. With the May 2003, Audit
Committee Report No.1 Clause No. 9a, City Council adopted the recommendation that privacy
impact assessments be mandatory in all business cases supporting system development where
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personal information is involved. The worked of the CAP Office’s privacy section is directed at
ensuring this directive is fulfilled through the development of PIA guidelines and toolkits.

A Privacy Impact Assessment (P1A) is a process used to evaluate privacy implications of
information systems. The process is designed to guide City staff in assessing privacy throughout
the early stages of system development, as well as assessing privacy risks of their existing
operational systems. PI1As provide a number of benefits to City divisional initiatives that include
enhancing informed policy decision-making and system design, anticipating the public's possible
privacy concerns, and generating confidence that privacy objectives are being considered and
addressed in the development and implementation of integrated information systems.

Some privacy compliance projects of note in 2005 include the development of a checklist and
toolkit for managers for privacy impact assessments and the development of privacy guidelines
for personal digital assistant (PDA) devices, including PDAs for Taxi Inspectors.

However, there are significant privacy initiatives that the CAP Office has worked on in 2005 that
underscored the need for greater privacy awareness at the City. The video surveillance policy for
the City is ongoing as consultation with stakeholders is near completion. The result of the
incomplete policy means that the City of Toronto has yet to close the privacy investigation file
regarding the privacy complaint filed in 2003. Other privacy investigations of note relate to
complaints about inappropriate personal recording devices being installed on City equipment and
City-owned laptop computers containing confidential information being left to be viewed by non-
authorized staff.

Section 52: Outside the scope of MFIPPA:

While MFIPPA does not apply to most employment-related City records, which are outside its
scope, this does not however, mean that employees of an institution do not have privacy rights,
nor does it mean there is not a need to develop routine disclosure policies for employment and
HR records. Where an employee of the City of Toronto requires their employment record, there
should be a routine disclosure policy to obtain the record without making the employee have to
file a formal FOI request.

The City Clerk chairs the Access and Privacy Coordinating Committee (APCC) which has cross-
Divisional representation and has as its goal the identification of policy requirements and
development of project areas required to improve awareness and effective management of access
principles and privacy requirements at the City. Out of the APCC, the Human Resources Privacy
Working Group has been struck to develop an HR Privacy Policy for the City of Toronto to
ensure that privacy principles are included in the development of a privacy strategy for the City
and to ensure that employees are able to access their own records that do not contain confidential
or labour relations information.

Legal Services:
Generally, CAP will notify Legal Services where an access request has implications that fall

outside of the usual scope of requests ( i.e. requests concerning a subject matter which relate to
legal proceedings involving the City of Toronto), FOI appeals likely to go to Judicial review or
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that require the interpretation of case law, general legal principles or that explore new legal
ground not previously dealt with under MFIPPA or changed based on new interpretations of
provisions.

Decisions on access requests are made by the CAP Office and responsive records must be
provided by the Divisions to the CAP Office in a timely manner according to the processing
guidelines in the Access and Privacy Manual. All formal requests from program areas on
recommendations regarding the operational interpretation of MFIPPA or PHIPA, must be made to
the City Clerk. Where a conflict between MFIPPA or PHIPA and other legislation is identified,
the City Clerk, in collaboration with the City Solicitor, will render a determination on the conflict.

Conclusion:

The City has made substantial progress over the past year to improve its compliance with
MFIPPA and to build its capacity for further improvement in the future through training and the
development of routine disclosure and privacy enhancing policies. The CAP Renewal Project has
increased awareness of the values of transparency and privacy protection throughout the City.
The CAP Office recognizes the challenges of training an organization the size of the City of
Toronto and embraces the opportunities to develop new guidelines and best practices to share
with City staff on access and privacy. However, the increasing number of FOI requests received
by the City is no longer sustainable. Current levels of MFIPPA compliance cannot be sustained
unless Divisions develop routine disclosure policies and take effective ownership of the
management of their business areas’ information assets.

Contact:

Suzanne Craig

Director, Corporate Access and Privacy
Telephone: 416 392-9683

E-mail: scraig@toronto.ca

Ulli S. Watkiss
City Clerk

Attachments: Appendix A — City of Toronto 2005 Annual Statistical Report
Appendix B — Divisional breakdown of Access Requests



