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SUMMARY

This report addresses the issues raised by the Information and Privacy Commissioner of
Ontario (IPC) regarding municipal by-laws which require the collection, recording and
production of personal information from sellers of goods to Toronto licensed second-
hand and salvage yard dealers and dealers in old gold and other precious metals and
jewdllery.

Asaresult of acomplaint received on July 6, 2007, regarding the information collection
practices of the City of Ottawa, relating to second-hand, the |PC conducted an
investigation, which resulted in Order MO-2225 being issued to the City of Ottawaon
September 11, 2007.

This Order directed the City of Ottawa and the Ottawa Police Service to cease requiring
that second-hand goods shops collect certain pieces of personal information from
individuals selling used goods to the shops. In addition, the IPC’s Order required that
those pieces of personal information that had been previously collected by the shops
under the City’s by-law be destroyed. Thisisthe first time the IPC of Ontario hasissued
a cease collection and destruction Order under the Municipal Freedom of Information and
Protection of Privacy Act (MFIPPA), or its provincia counterpart.

This report recommends that similar provisionsin the City of Toronto Municipa Code,
Chapter 545, Licensing, as they relate to second-hand dealers, salvage yard dealers and
dedersin old gold and other precious metals and jewellery, be amended to bring the
Code into compliance with the Order issued to the City of Ottawa by the I1PC.
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RECOMMENDATIONS

The Executive Director, Municipal Licensing and Standards Division recommends that:

1. The City of Toronto Municipal Code, Chapter 545, Licensing, be amended by
adopting the amendmentsin Appendix “A”, attached to this report; and,

2. The City Solicitor be directed to prepare the necessary hill to give effect to the
recommendations in this report, effective immediately; and,

3. This report be forwarded to the next meeting of the Police Services Board for
their information; and,

Public notice has been given in a manner prescribed in the Toronto Municipa Code
Chapter 162, Notice, Public.

Financial Impact

The recommendations will have no financial impact beyond what has already been
approved in the current year’ s budget.

DECISION HISTORY

Asaresult of acomplaint received on July 6, 2007, regarding the information collection
practices of the City of Ottawa, the IPC conducted an investigation into the City of
Ottawa s by-law requirements for personal information collection as they pertain to
second-hand dealers. The investigation resulted in the issuance by the IPC of Order MO-
2225 to the City of Ottawa on September 11, 2007. This Order required the City of
Ottawa to amend its licensing by-law to remove the requirement for these businesses to
collect personal information and to destroy personal information previously collected
under the by-law.

This report recommends that similar provisions in the City of Toronto Municipa Code,

Chapter 545, Licensing, as they relate to second-hand dealers, salvage yard dealers and

dealersin old gold and other precious metals and jewellery, be immediately amended to
prevent the possibility of the City of Toronto being subjected to an IPC Order similar to
Order MO-2225.

ISSUE BACKGROUND

On July 6, 2007, the Office of the Information and Privacy Commissioner of Ontario
(IPC) received correspondence from a complainant raising concerns regarding the
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information collection practices of the City of Ottawa and the Ottawa Police Service.
Specificaly, the complainant expressed the view that the collection by police of
information relating to individuals who had sold items to second-hand goods shops was
in contravention of MFIPPA. The complainant’s correspondence also made reference to
aby-law of the City of Ottawa.

The IPC opened privacy complaint files with respect to both the City of Ottawa and the
Ottawa Police Service. Asaresult the IPC issued Order MO-2225 directing the City of
Ottawa and the Ottawa Police Service to cease requiring that second-hand goods shops
collect certain pieces of persona information from individuals selling used goods to the
shops. In addition, the IPC’s Order required that those pieces of personal information
that had been previously collected by the shops under the City’ s by-law be destroyed.

The IPC found that the collection of personal information required by the by-law could
not be justified under Section 28(2) of MFIPPA. Section 28(2) of MFIPPA provides three
conditions under which a municipality may collect, or require the collection of, personal
information. These conditions are:

1. that the collection of personal information is expressly authorized by

statute; or

2. that the collection of personal information is used for the purposes of law
enforcement; or,

3. that the collection of personal information is necessary for the proper

administration of alawfully authorized activity.

The City of Ottawawas unable to justify to the IPC that the collection and use of
personal information contained in its by-law is permissible under any of the three
conditions contained in Section 28(2) of MFIPPA. In particular, the Municipal Act,
2001, asit read at the time of passage of the City of Ottawa s by-law, did not provide
express authorization for the collection of personal information, nor did it permit the City
of Ottawa to pass a business licensing by-law for the purposes of law enforcement. The
City of Ottawa was required to justify the collection of personal information as necessary
for alawfully authorized purpose. The only lawfully authorized purpose which was
available to justify the by-law was the City of Ottawa’ s ability to impose conditions on
licensed businesses for a purpose permitted under the Municipal Act, 2001. Subsection
150(2) of the Municipal Act, 2001, asit read on the date of the enactment of the City of
Ottawa by-law, only permitted the exercise of licensing powers for the purposes of health
and safety, nuisance control, or consumer protection.

The IPC determined that the provisions of the by-law requiring the collection of personal
information were passed for a consumer protection purpose. While evidence as to the

hel pfulness of the collected information to law enforcement was provided to the IPC, the
fact that the provisions in question were enacted under the previous municipal legisation,
the City of Ottawawas required to illustrate that the information being collected was
necessary for the limited purposes of consumer protection and not for assisting in law
enforcement.
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In reaching its decision in Order MO-2225, the IPC considered the Ontario Court of
Apped’ s decision in the case Cash Converters Canada Inc. v Oshawa (City), (2007), 86
O.R. (3d) 401 (ON. C.A.). In Cash Converters, the Court of Appeal dealt with a City of
Oshawa by-law regulating second-hand goods shops and requiring the collection of
personal information, which was quite similar to the City of Ottawa by-law. Aswasthe
case, in Order MO-2225, the by-law was not upheld because the municipality was
prohibited from passing the by-law for alaw enforcement purpose and had insufficient
evidence to support the necessity of collecting the evidence for the authorized purpose of
consumer protection.

It isimportant to note, that the Court of Appeal in Cash Converters, specifically mentions
that a different analysis regarding compliance with s. 28(2) of MFIPPA in relation to the
use of the information for law enforcement purpose may be required for by-laws enacted
under municipal legislation which does not limit business licensing powers to the three
narrow purposes of health and safety, nuisance control and consumer protection. The
provisions of the City of Toronto Act, 2006, have broadened the scope of powers of the
City of Toronto with respect to business licensing. Therefore, the scope of personal
information which may be collected in connection with second-hand good sellers will
need to be re-examined in light of this legislative change. The IPC hasissued a
document entitled “ Privacy Guidelines for Municipalities regulating Businesses Dealing
in Second-hand Goods,” which provides assistance to municipalities in outlining the
relevant considerations for municipalitiesin justifying collection of personal information
related to the regulation of Second-hand Good Sellers.

The IPC Privacy Guidelines for Municipalities regulating Businesses Dealing in Second-
hand Goods require that any by-law be enacted in the least invasive manner to persona
privacy. Asaresult acomprehensive privacy impact assessment of the entire collection
and use of the personal information is a practical requirement prior to enacting any such
by-law.

The City of Toronto held discussions with the I|PC regarding the provisionsin the City of
Toronto Municipal Code, Chapter 545, Licensing, which require Toronto licensed
second-hand dealers, salvage yard dealers and dealersin old gold and other precious
metals and jewellery to collect personal information from the sellers of goods. Asa
result of these discussions the IPC was of the opinion that the sections of the City of
Toronto Municipa Code that offended MFIPPA should be removed from the City of
Toronto Municipa Code.

COMMENTS

The City of Toronto Municipal Code, Chapter 545, Licensing, contains provisions similar
to those sections of the City of Ottawa’s licensing by-law which require the collection,
recording and production of personal information from sellers of goods to Toronto
licensed second-hand, salvage yard dealers and dealersin old gold and other precious
metals and jewellery.
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The City of Toronto did not engage in a comprehensive privacy review prior to enacting
these provisions, due to the fact that MFIPPA had not yet been enacted by the province.
Therefore, the City of Toronto may not be able to establish that the provisions of the City
of Toronto Municipal Code, Chapter 545, Licensing, dealing with the collection and
distribution of personal information, are in compliance with MFIPPA. Asaresult, the
City of Toronto Municipal Code should be amended to cease such practices of collection
and distribution of personal information.

Due to the amendments to the City of Toronto Municipal Code proposed by this report
the Toronto Police Service' s enforcement activities regarding property crime asit relates
to stolen goods will be hampered by alack of access to the personal information gathered
by these Toronto licensed businesses. However, in some cases these businesses will
continue to collect basic information, such as the name and address of their clientele, and
thisinformation can be accessed by the police if necessary.

City of Toronto Legal Services and the City of Toronto Corporate Access and Privacy
Office have been consulted in the preparation of this report.

CONTACT

Mark Dimuantes

Senior Policy & Research Officer
Municipa Licensing and Standards
Telephone: (416) 392-8794

Fax: (416) 392-0797

E-mail: mdimuant@toronto.ca

SIGNATURE

Jim Hart
Executive Director
Municipal Licensing and Standards

ATTACHMENTS
Appendix “A” — Proposed By-law Amendments
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Appendix “A” —Proposed By-law Amendments

To amend City of Toronto Municipal Code Chapter 545, Licensing, respecting
Second-Hand Dealers, Salvage Yard Dealers and Dealersin Old Gold and Other
Precious Metals and Jewellery

1. Article XXIIl of Toronto Municipal Code Chapter 545, Licensing, is amended by
deleting § 545-285 and substituting the following:

§ 545-285. Register of goods received.

The Municipal Licensing and Standards Division shall furnish free of charge to every
person to whom this article relates a book known as the “register,” in which shall be
entered in the English language, written in ink in a plain, legible hand, a record of all
goods received or taken in exchange or otherwise obtained, either at the licensee’s place
of business or elsewhere. The entry must be made at the time the goods are received or
immediately thereafter, and shall include, in addition to the date on which and the hour at
which the goods are received, a full description of the article or articles including the
serial and model number, if any, and the manufacturer’s name, if any, and if purchased,
the price paid therefore. Goods of every description redeemed on pawn tickets purchased
or taken in exchange by licensed dealers shall be treated as purchased and shall be so
entered. In entering bicycles, the name of the maker and the manufacturer’s number
thereof shall, in every case, be recorded, if known or ascertainable.

2. Article XXIIl of Toronto Municipal Code Chapter 545, Licensing, is amended by
deleting § 545-288 and substituting the following:

§ 545-288. Suspicions concer ning attemptsto sell stolen goods to bereported.

Every person to whom this article relates, or any person acting as a servant or agent of
any such person, shall upon any person offering to him or her goods or articles of any
kind, which he or she has cause to suspect have been stolen or otherwise unlawfully
obtained, report the facts including the removal or defacement or apparent tampering
with the serial numbers or model numbers, if any, on such goods or articles to the nearest
police station or police officer.
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3. Article XXIV of Toronto Municipal Code Chapter 545, Licensing, is amended by
deleting § 545-293 and substituting the following:

§ 545-293. Register of goodsreceived.

The Municipa Licensing and Standards Division shall furnish free of charge to every
such person a book known as “The Old Gold or Old Jewellery Register,” in which shall
be entered in the English language written in ink in a plain, legible hand, a record of all
old gold or other precious metals or old jewellery or other similar articles purchased or
taken in exchange. The entry must be made at the time of purchase or exchange or
immediately thereafter, and shall include, in addition to the date and hour of the purchase
or exchange, a full description of the old gold or other precious metals or such article or
articles, and the price paid therefore.
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