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Legislative Changes Regarding Section 37/45
Community Benefits in Ontario Municipal Board
Decisions

Date: October 21, 2008

To: Planning & Growth Management Committee

From: Chief Planner and Executive Director, City Planning
Wards: All

Reference

Number: PgO80066

SUMMARY

City Planning staff consulted closely with Legal Services staff in the preparation of this
report. Legidlative changes that would mandate the use of Section 37 in appeals to the
Ontario Municipal Board of rezoning applications involving increased density and/or
height would offend principles of natural justice. Such legislative changes would
inappropriately fetter the independence, objectivity and jurisdiction of the Ontario
Municipal Board, and result in unfairnessto partiesinvolved in the appeal.
Conseguently, no recommendation is put forward and this report is for information only.

Financial Impact
This report will have no financial impact.

DECISION HISTORY
City Council on June 23 and 24, 2008, referred the following Motion (MM22.8) to the
Planning and Growth Management Committee:

“Request the Provincial Government to Require Section 37
Donations in Every Ontario Municipal Board Decision.”

At the September 10, 2008 meeting, Planning and Growth Management Committee (Item
PG18.8) took the following actions:

1 deferred the item to the October 14, 2008 meeting of the Committee;

Legislation re: S.37/S.45 in OMB Decisions 1



2. requested the Chief Planner and Executive Director of City Planning to submit a
report at that time recommending legidlative changes that would give effect to the
intent of the Member motion; and that the report address public benefits provided
under Section 45.

An information report dated September 29, 2008 from the Chief Planner and Executive
Director was submitted to the October 14, 2008 meeting of Planning and Growth
Management Committee (Item PG19.9), advising that there had been insufficient time to
prepare the report and that the requested report would be submitted to the November 13,
2008 meeting. On October 14, 2008, the Committee deferred the item to the November
13, 2008 meeting.

City Council has previously (April, 2004) taken a position with respect to OMB reformin
response to the provincial government’ s then-proposed legidlation on planning reform.
The following link is to Council's position on OMB reform taken at that time:
http://www.toronto.call egdocs/2004/agendas/council/cc040415/cofa.pdf, (see pp. 3-7). A
summary of Council’s position on OMB reform and recent related changes to |egislation

iscontained in Appendix A to this report.

ISSUE BACKGROUND
The following link is to the motion referred by City Council

Thefollowing link is to the report dated September 29, 2008, mentioned above, that was
forwarded to the October 14, 2008 meeting of the Planning and Growth Management

COMMENTS

Astheissue under discussion involves fundamental legal principles as well as how the
appropriate Section 37 community benefits should be determined, Legal Services staff
was consulted and the legal advice figures prominently in the following discussion.
Because the Planning and Growth Management Committee requested a report on
legislation to give effect to the intent of the motion, and because Section 37 may only be
used in azoning by-law to obtain community benefitsin return for granting the increased
density and/or height, an underlying assumption in this report is that the motion pertains
specifically to applications to increase the zoning permissions for density and/or height.

In April, 2004, in response to proposed provincial legislation on Planning Act reform and
arevised City of Toronto Act (seelink in Decision History, above, and also see Appendix
A to thisreport), City Council recommended, in summary, that:

- there be no de novo OMB hearings;

- the OMB become a true appeal body and not a substitute decision maker;

- there be a*leave to appeal” process,

- grounds for appeal be limited to Council acting *unreasonably”, not being consistent
with the Provincia Policy Statement or not in conformity with Provincial Plans;
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- there be alocal appeal body option for the City for Committee of Adjustment decisions.

While the subsequently enacted legislation did implement some reformsto OMB
jurisdiction and process, only the last item in the above summary of Council’s
recommendations was implemented. Implicit in this discussion is an assumption that the
OMB will continue with hearings de novo, since Council’ s previous request to eliminate
such hearings was not implemented.

Given the above assumptions, Legal staff has advised that no recommendation should be
put forward for legislative changes to give effect to the intent of the motion. The main
reason is that the OMB is an independent, impartial, arms length tribunal, before which
every application isjudged on its own merits. Any appeal of arezoning applicationisa
hearing de novo, in which all pertinent facts and opinions (evidence) are put before the
OMB panel hearing the matter and a decision is made based on all the evidence.
Legidation that has the intent of fettering the independence, objectivity and jurisdiction
of the OMB in a hearing would not be in the interests of natural justice and would amost
certainly not be supported by the provincial government.

Council could conceivably again recommend eliminating hearings de novo, but staff did
not interpret the Committee' s direction as encompassing this possibility.

The whole of the proposed zoning by-law in question is subject to appeal, and legislation
to give effect to the motion would have to identify and protect from appeal the use of
Section 37, as one element of the case out of many under consideration; in effect, the use
of Section 37 would be extracted from the hearing de novo and shielded from appeal. If
the use of Section 37 is one of the issues in dispute between the applicant and the City,
the question of how that dispute would be resolved remains unanswered. Further,
assuming that such protection from appeal is feasible, the legisation would also have to
prescribe how Section 37 should be used. Given that the use of the tool isfirst subject to
Official Plan policies, the implementation of which is open to some interpretation, and
secondly that the type and level of benefits are the subject of a negotiated agreement
between the City and the applicant, a prescription for the use of Section 37 in appeals that
isworkable and fair to al parties (including the appellants if other than the applicant)
would be virtually impossible to legislate.

As an example, the OMB has the power to modify the density, height, and built form of a
proposed development, among other matters, when a zoning by-law is appealed. In
situations where the OMB decides to change the density of the development, logic would
suggest that the use of Section 37 as proposed by the City should also be modified, but if
such use has been shielded from the appeal, meaning the OMB cannot adjudicate the use
of Section 37, the issue of how the appropriate use of Section 37 could be determined
again remains unresol ved.

Furthermore, to suggest that the City’ s recommended use of Section 37 isin every

situation the appropriate one, and that it would remain appropriate if the proposed
development is changed by the OMB, conflicts with the principles of natura justice and
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fairness that underpin the appeal process. The City may not always agree with the OMB
decisions regarding Section 37, but the use of Section 37 in OMB appeals cannot be
legislated while maintaining fairnessto all parties involved.

Committee membersin discussing the matter at the September 10, 2008 meeting
mentioned the situation where the City refuses to approve a development and the
applicant appeals. Where City Planning staff has recommended refusal, a separate
recommendation could potentially be put forward in the same planning report that deals
with the appropriate Section 37 community benefits in the event that the application is
refused and appealed to the OMB. However, such arecommendation could appear to
undermine the City’ srefusal by implying that the provision of community benefits might
somehow compensate for the approval of the project or might mitigate to some degree
those concerns that led to the recommendation of refusal in the first place.

A possible avenue for Council’ s future consideration is implementation of the
Development Permit System (DPS), perhaps in alimited geographical areainitialy,
because once established through an Official Plan Amendment, (which itself would be
subject to appeal), the individual permit approvals would not be subject to appeal.
Conditions can be imposed in conjunction with a development permit approva which are
very similar to the use of Section 37 and would not be subject to appeal. Legislation
(City of Toronto Act) and Regulations authorizing a DPS are already in place.

Based upon the above discussion, no acceptable recommendation for legislative change
could be formulated by staff, and this report is for information only.

CONTACT

Barbara L eonhardt,

Director of Policy and Research,

City Planning Division,

Tel: 416-392-8148, Fax: 416-392-3821
E-mail: bleonha@toronto.ca

SIGNATURE

Gary Wright
Chief Planner and Executive Director
City Planning Division

ATTACHMENTS
Appendix A: Summary of City of Toronto Position and L egisative Changes Regarding
Ontario Municipal Board Reform
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Appendix A

Summary of City of Toronto Position and L egislative Changes Regarding Ontario
Municipal Board Reform

On April 15 and 16, 2004, Toronto City Council adopted the March 1, 2004, report from
the Commissioner of Urban Devel opment Services consolidating and updating positions
previously taken by the City with respect to planning and OMB reform. Council’s
recommendations were forwarded to the Minister of Municipal Affairsand Housing.
Planning staff consulted with interested Councillors and ratepayers on the subject of

OMB reform, in preparing the March 1, 2004 report recommendations.

On June 1, 2004, the Province released 3 Consultation Discussion Papers dealing with
OMB reform; Planning Act Reform & Implementation Tools; and a draft Provincial
Policy Statement. On July 20, 21 and 22, 2004, City Council adopted a further report
from the Commissioner of Urban Development Services, dated June 21, 2004, providing
a comprehensive City position with respect to these Papers.

On December 12, 2005, the Province introduced Bill 51, Planning and Conservation
Land Satute Law Amendment Act, 2005 as part of its ongoing efforts to reform land use
planning in Ontario and redefine its relationship with Ontario municipalities. The bill also
contained a number of key reforms to the Ontario Municipal Board. Bill 51 received third
reading and Royal Assent on October 19, 2006 and took effect January 1, 2007. On May
23, 2006, City Council adopted a report from the Chief Planner advising Council of the
contents and implications of Bills 51 and 53, Sronger City of Toronto for a Stronger
Ontario Act, 2005 as they pertain to land use planning matters, including the shifting role
and scope of the OMB.

What Council Recommended Regarding OMB Reform:

- There be no de novo hearings,

- The OMB become atrue appeal body and not a substitute decision maker;

- Therebea“leaveto appea” process;

- Grounds for appeal be limited to Council acting “unreasonably”, not being consistent
with the PPS or not in conformity with Provincial Plans,

- Therebealocal appeal body option for the City for disputed Committee of
Adjustment decisions.

Key Council recommendations with respect to OMB reform were as follows:
(1) That municipalities be afforded adequate time to review and decide on an
application, even where the legisated timeframes cannot be met, taking into

account the complexity of the planning application and context and when the
applicant has submitted the necessary information, and in particular:
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- after aninitial municipal review, the applicant and the municipality
negotiate a realistic schedule for submission of necessary information and
processing of the application;

- the OMB take on a case management role in mediating and/or
adjudicating disputes or appeals based on “failure to proceed”; and

- the OMB refer back to Council for processing those “failure to proceed”
appeals where the required information is incomplete or when there has
been inadequate time for proper municipal review and decision-making
and case manage “failure to proceed” appeals through mediation and
adjudication.

(i)  That therole of the OMB should be to determine whether City Council has acted
within its rules and regulations and, if it determines that City Council has not, the
decision be referred back to City Council;

(i) That the legislation governing the planning process and appeals to the OMB be
amended to reflect the primacy of municipal decision-making on planning
matters, subject to consistency with declared Provincial interests, and more
particularly that afull OMB hearing “de novo” on an appeal of aplanning
application should not be automatic and should only be scheduled if the Board
first finds that a municipality has acted unreasonably, or in a manner not
consistent with the Provincial Policy Statement;

(iv)  That the concept of denying appeals of non-municipally endorsed official plan
amendments be broadened to areas other than “ urban settlement boundaries’, and
in particular consider denying appeals of non-municipally endorsed official plan
amendments regarding conversion of or change in boundaries to employment
lands;

(V) That Committee of Adjustment matters are entirely local in nature and that as
such should not be subject to review by a Provincial body. (Municipalities should
have the option in legislation of establishing a“local appeal board” to hear
appeals of Committee of Adjustment decisions).

Council also recommended a number of revisions to Board practices and procedures so as
to facilitate improved public participation in OMB hearings and proceedings and
administrative practices with respect to OMB appointments.

What the City Got:

The reforms contained in Bill 51 establish a higher standard for decision-making at the
municipal level and impose significant limitations on the scope of the OMB’ s decision-
making process. The reforms, however, are not as fundamental as Council had advocated
in its submissions during the planning reform consultation period, to the Province.
Although Council decisions can still be appealed to the Board, a number of changes
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contained within Bill 51 circumscribe the scope of those appeals and establish limits on
the Board'srole.

Highlights of Bill 51 include:

(i)

(i1)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

Bill 51 requires that the Board “ should have regard to” Council decisions and any
supporting information and materials that Council may have considered in making
its decision;

Municipa councils are empowered to require that devel opment applicants provide
al and any information Council believesis necessary to make an informed
decision — at the front end of the approvals proves (subject to having “complete
application” officia plan policiesin place);

Setting restrictions on who may appeal Council decisions relating to Official Plan
and zoning matters by limiting appeals by persons or public bodiesto only those
who had previously made oral submissions at a public meeting or written
submissions to Council, before a council decision was made;

Setting restrictions on adding parties to OMB hearings to parties who had
previously presented oral and/or written submissions before the Council decision
was made or where the Board is of the opinion that there are “reasonable
grounds’ to add the person or public body as a party (This provision appliesif
info and material that is presented at the hearing of an appeal was not provided to
the municipality before the council made the decision that is the subject of the

appeal);

Removing the right of appeal from a decision of Council that refuses an
application to convert employment land to non-employment;

Setting restrictions on evidence presented at a hearing - limiting evidence to what
had been provided to Council before its decision was made, unless the OMB is of
the opinion that it was not reasonably possible to provide pertinent new info at
that time;

To permit new information, the Board will be obliged to notify Council and give
it the opportunity to reconsider its decision — Council must make its written
recommendation to the Board within a prescribed time period of 60 days,

The OMB has been given aforth grounds for dismissal: It can dismiss an appeal
or part of an appeal on the grounds of an “abuse of process’ (This power was
granted through by expanding Section 17 (45(a)) of the Planning Act. The three
other reasons for dismissal currently in the Act include: no planning grounds; not
made in good faith; for the purposes of delay.);

The OMB cannot undo what has already been approved (such as “in-effect”
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officia plan policies) nor approve anything that has not been dealt with in the
decision of Council to which the notice of appeal relates;

(x)  The OMB may, onits own initiative or on the motion of the municipality or the
Minister, dismiss all or part of an appeal without holding a hearing, if, in the
board’ s opinion, the application to which the appeal relatesis substantially
different from the application that was before council at the time of council’s
decision;

(xi)  Municipalities can set up aLocal Appeal Body (LAB) for disputed Committee of
Adjustment decisions.

- Bill 51 gives all municipalities the opportunity to set up “LABS’ —
however they have to demonstrate to the province that they have the
capability to undertake this function. Toronto’ s version of this new power
isset out in Bill 53 and is automatic (as opposed to conditional).

What the OMB Changes Mean for the City:

- Higher expectations are established for local decision-making;

- Greater weight given to municipal decisions by OMB;

- Council decisions remain appealable to the Board, but the scope of appealsis
circumscribed and limits are established re the Board' s role;

- Anapproval authority or the OMB will need to “have regard to” any decision made
by Council and any supporting information used by Council in that decision;

- The OMB and other government agencies will have to make decisions that are
consistent with current and in-force provincial plans and policy statements.

As apackage, the OMB reforms represent a substantial change in the planning approval

and appeal process, but fall short of Toronto Council’ s recommendations to make the
OMB atrue appeal body.
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