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STAFF REPORT 
ACTION REQUIRED 
Confidential Attachment   

939 Lawrence Avenue East, 1090 Don Mills Road, 49 and 
75 The Donway West – Settlement Offer  

Date: September 29, 2009 

To: City Council 

From: City Solicitor 

Wards: Ward 25- Don Valley West 

Reason for 
Confidential 
Information:

 

This report contains advice or communications that are subject to 
solicitor-client privilege. 
This report is about litigation or potential litigation that affects the City 
or one of its agencies, boards, and commissions.  

Reference 
Number:  

 

SUMMARY 

 

At its meeting of September 15, 2009, North York Community Council directed the City 
Manager, in consultation with the City Solicitor, the General Manager of Parks, Forestry 
and Recreation, and the Chief Planner, to report to the September 30 and October 1, 2009 
Council meeting respecting the Settlement Offer dated September 10, 2009 from Davies 
Howe Partners (the “Settlement Offer”), attached hereto as Attachment “2”.  

This matter has been appealed to the Ontario Municipal Board.  A pre-hearing is 
scheduled for October 16, 2009, and seven weeks have been set aside for a full hearing, 
scheduled to commence the first week in April 2010.  The Settlement Offer must be 
accepted prior to October 7, 2009, or it will be rescinded and deemed null and void.  As 
such, this matter is time sensitive and requires Council’s immediate attention.      
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RECOMMENDATIONS 

 
The City Solicitor recommends that:  

1. Council provide instructions to City staff based on the confidential recommendations 
contained in Attachment 1.  

2. Council authorize the public release, at the end of this Council meeting, of the 
confidential instructions.   

FINANCIAL IMPACT 

 

The financial impact is dependant on Council’s decision and how that decision is 
implemented.  

DECISION HISTORY 
At its meeting of September 15, 2009, North York Community Council referred Item 
NY27.54 directly to Council without recommendation and directed the City Manager, in 
consultation with the City Solicitor, the General Manager of Parks, Forestry and 
Recreation, and the Chief Planner, to report to the September 30 and October 1, 2009 
Council meeting respecting the Settlement Offer dated September 10, 2009 from Davies 
Howe Partners (the “Settlement Offer”).  Given that this matter is the subject of pending 
litigation, the City Manager requested that the City Solicitor author this report.  See the 
Staff Report from the Director, Community Planning, North York District, dated June 9, 
2009 (the “Staff Report”), for more detailed Decision History, at the following link:  
http://www.toronto.ca/legdocs/mmis/2009/ny/bgrd/backgroundfile-22203.pdf

   

ISSUE BACKGROUND 
Davies Howe Partners, on behalf of its client, C/F Realty Holdings Limited (“Cadillac 
Fairview”), provided the Settlement Offer to the members of North York Community 
Council (“NYCC”) for consideration at the NYCC meeting of September 15, 2009.  
Given the short period between the date that the Settlement Offer was provided and the 
date of the NYCC meeting, staff was unable to report on the Settlement Offer.  This 
report provides an overview of the Settlement Offer.  

COMMENTS 
The Settlement Offer is generally premised on Council supporting an Official Plan 
Amendment and Zoning By-law Amendment reflective of the site plan depicted in 
Schedule “A” of the September 10, 2009 Davies Howe letter.  The Settlement Offer 
contemplates various potential scenarios ensuing following acceptance.  In all but one 
scenario, the Settlement Offer provides for the development of a $17 million community 
centre on the Don Mills Centre site (the “DMC Site”), to be constructed either by 
Cadillac Fairview or the City.  In each scenario, the Settlement Offer provides, 
notionally, for parkland dedication at the alternative rate as set out in City of Toronto By-
law 812-2008, to be satisfied either entirely as a land conveyance or alternatively by the 

http://www.toronto.ca/legdocs/mmis/2009/ny/bgrd/backgroundfile-22203.pdf
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conveyance of land plus enhancements to the community centre equal to the value of the 
shortfall in land conveyance.    

The Settlement Offer specifically states that if it is not accepted by October 7, 2009, it 
will be withdrawn, in which case Cadillac Fairview would contest at the OMB hearing 
any requirement for it to (1) provide community benefits, (2) parkland dedication at the 
alternative parkland dedication rate, and (3) parking for patrons of the City owned arena 
on the DMC Site.  If the Settlement Offer is not accepted, Cadillac Fairview states that it 
will amend its plans and drawings to revise the amount of parkland dedication and delete 
the proposed community centre and associated parking.    

The following explains details of the Settlement Offer:  

SCENARIO 1:  Construction of or payment in lieu of $17 million 
Community Centre   

If the existing Civitan Arena ceases operation within eight (8) years of the first building 
permit having been issued for any of buildings A1, A2, B1 or 75 The Donway West, or 
such later date as mutually agreed to between Cadillac Fairview and the City, (for 
simplicity, collectively the “Eight Year Period”) then either Cadillac Fairview will 
construct a community centre with a minimum value of $17 million and 48,570 square 
feet on the lands containing the “existing arena” as labelled on Schedule “A” to the 
Settlement Offer (“Civitan Arena Lands”) or elsewhere on the DMC Site, or Cadillac 
Fairview will provide $17 million to the City for the purpose of building a publicly 
accessible community centre specifically on the Civitan Arena Lands.    

SCENARIO 1A:  Cadillac Fairview constructs Community Centre  

The Settlement Offer expresses a preference for Cadillac Fairview to construct the 
community centre.  However, Cadillac Fairview will only construct the community 
centre, either on the Civitan Arena Lands or on another portion of the DMC Site, if the 
City and Cadillac Fairview are able to come to an agreement respecting a land transfer as 
between the parties prior to the expiry of the Eight Year Period.  Diligent and good faith 
efforts are to be made by both Cadillac Fairview and the City in carrying out their 
negotiations.  If Cadillac Fairview is to construct the community centre, the Settlement 
Offer requires that either construction of the community centre commence or requisite 
security be posted with the City to secure construction at a later date, prior to a building 
permit issuing for any of Buildings B2, D, E, or F and prior to cessation of the Eight Year 
Period.  The construction of Buildings A1, A2, B1 and 75 The Donway West would 
commence earlier.       
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SCENARIO 1A(i):  Cadillac Fairview constructs Community Centre on 
the DMC Site, but not on the Civitan Arena Lands  

The Settlement Offer expresses as its first preference, a scenario wherein Cadillac 
Fairview constructs the community centre on a portion of the DMC Site other than the 
Civitan Arena Lands.  This scenario is contingent on the arena ceasing operation within 
the Eight Year Period, and the City exchanging the Civitan Arena Lands for other lands 
within the DMC Site, upon which the community centre would be constructed.  This 
would require a Council resolution, prior to the cessation of the Eight Year Period, to 
dispose of the Civitan Arena Lands, and would also require Council to adopt Official 
Plan Amendments (a) allowing disposal of parkland, given that the land exchange would 
likely result in a net loss in parkland, and (b) redesignating the Civitan Arena Lands from 
Parks to Mixed Use in order to allow Cadillac Fairview to redeploy density from the land 
on which the community centre would be situated.  The Settlement Offer proposes that 
any net loss in parkland would be compensated for by way of community centre 
enhancements equal to the value of any shortfall resulting from the land exchange.    

If Cadillac Fairview does construct the community centre, the Settlement Offer 
contemplates that the City would obtain strata title to at least the community centre, and 
Cadillac Fairview would retain strata title to the remainder of the land.  The extent of 
Cadillac Fairview’s interest would be determined through good faith negotiations, and be 
subject to (and limited to) Council’s future approval in respect of the (extent of) the land 
exchange which would dictate the ability for Cadillac Fairview to develop the Civitan 
Arena Lands.   

In this Scenario, because the City will have exchanged the Civitan Arena Lands for other 
lands within the DMC site, Cadillac Fairview would convey the Local Park, as shown on 
Schedule “A” to the Settlement Offer, to the City, but not the Supplementary Parkland.  
The value of the Supplementary Parkland is proposed to be made up for by community 
centre enhancements above and beyond the base value of the $17 million community 
centre.  

In this Scenario, the City and Cadillac Fairview would come to an agreement as to the 
physical components of the community centre.  The City would own the community 
centre, subject to a long-term lease to a non-profit operator (such as the YMCA) who 
would operate the community centre with universal and affordable public access, and at 
no expense to the City.  

Cadillac Fairview would ensure sufficient parking be provided for community centre 
staff and patrons on a shared basis.  Cadillac Fairview would also commit to ensuring 
sufficient parking for Civitan Arena patrons, pending the cessation of its operations.      
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SCENARIO 1A(ii):  Cadillac Fairview constructs Community Centre on 
the Civitan Arena Lands  

The Settlement Offer expresses, as its second preference, a scenario wherein Cadillac 
Fairview constructs the community centre on the Civitan Arena Lands and 
Supplementary Parkland to be conveyed to the City, with the City retaining strata title to 
the portion of the Civitan Arena Lands and Supplementary Parkland containing the 
community centre.  This scenario is also contingent on the arena ceasing operation within 
the Eight Year Period, and the City conveying the remaining strata title to Cadillac 
Fairview. To facilitate this, Council would have to adopt Official Plan Amendments (a) 
authorizing the disposal of parkland and (b) redesignating the Civitan Arena Lands from 
Parks to Mixed Use in order to allow Cadillac Fairview to incorporate other uses besides 
a community centre within the building containing the community centre.  Any net loss 
in land value would be made up by way of enhancements to the community centre equal 
to the value of the shortfall resulting from the conveyance.    

In this Scenario, Cadillac Fairview would convey the Local Parkland and Supplementary 
Parkland to the City in accordance with the alternative parkland dedication rate set out in 
By-law 812-2008.  

Details of community centre’s physical components ownership, leasing, and parking 
arrangements would mirror those set out above in Scenario 1A(i).  

SCENARIO 1B:  City constructs Community Centre on the Civitan 
Arena Lands    

If despite good faith efforts, prior to the cessation of the Eight Year Period, the arena 
ceases operation, but the City and Cadillac Fairview are unable to come to an agreement 
respecting the conveyance of the Civitan Arena Lands (either in whole or in part) as 
described under Scenarios 1A(i) or 1A(ii), above, and/or Council does not resolve to 
dispose of the necessary interest in the Civitan Arena Lands and/or pass any necessary 
Official Plan Amendment respecting the disposal of parkland, then the City will retain the 
Civitan Arena Lands and Cadillac Fairview will provide the City with a cash contribution 
in the amount of $17 million for the sole purpose of the City constructing a community 
centre on the Civitan Arena Lands and the Supplementary Parkland.  Davies Howe’s 
letter of September 25, 2009, attached hereto as Attachment “3”, confirms that the $17 
million will be indexed in accordance with an inflationary index, to be mutually agreed 
upon between Cadillac Fairview and the City, to compensate for any change in 
construction costs over time.  

In this Scenario, the City would have sole control of the physical components and 
operation of the community centre.  

Cadillac Fairview would ensure sufficient parking be provided for community centre 
staff and patrons on a shared basis.  Cadillac Fairview would also commit to ensuring 
sufficient parking for Civitan Arena patrons, pending the cessation of its operations. 
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In this Scenario, Cadillac Fairview would convey the Local Parkland and Supplementary 
Parkland to the City in accordance with the alternative parkland dedication rate set out in 
By-law 812-2008. 
   
SCENARIO 2:  No Community Centre is provided  

If the current Civitan Arena is still in operation at the cessation of the Eight Year Period, 
then Cadillac Fairview will not construct a community centre, nor will it provide the City 
with the funds to do so itself.  There would be no payment of the $17 million to the City.  

Cadillac Fairview would still convey both the Local Parkland and Supplementary 
Parkland to the City in accordance with the alternative parkland dedication rate set out in 
By-law 812-2008.  

However, Cadillac Fairview would not legitimize the current informal parking 
arrangement wherein Civitan Arena patrons park in the Metro grocery store parking lot 
following cessation of the Eight Year Period.   

CONTACT 
Brian Haley, Solicitor    Abbie Moscovich, Solicitor 
Planning & Administrative Tribunal Law Planning & Administrative Tribunal Law 
(tel) 416.392.6757    (tel) 416.392.6905 
(fax) 416.397.5624     (fax) 416.397.5624   

SIGNATURE   

______________________ 
Anna Kinastowski, City Solicitor  

ATTACHMENTS  

1. Attachment 1 – Confidential Information 
2. Attachment 2 – Settlement Offer  
3. Attachment 3-  Davies Howe Letter, dated September 25, 2009 
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Attachment “2”  
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Attachment “3” 
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