) TORONTO STAFFREPORT

Establishment of a Compliance Audit Committee for the 2010
Municipal Election — Updated Report (Bill 212)

Date: November 16, 2009
To: Executive Committee
From: City Clerk

Wards: All

Reference

Number:

SUMMARY

This report recommends the establishment of a compliance audit committee composed of three
members for the 2010 municipal election.

Under the existing section 81 of the Municipal Elections Act, 1996, Council may choose to either
consider compliance audit applications itself or establish a committee for this purpose. For both
the 2003 and 2006 elections Council established a compliance audit committee to consider
applications for a compliance audit of candidate financial statements. All of Council’s powers
and functions under section 81 of the Municipal Elections Act, 1996 were delegated to the
committee. (A copy of section 81 of the Act is attached as Appendix ‘A’)

The proposed amendments to the Municipal Elections Act, 1996 contained in Bill 212 (Good
Government Act, 2009) make changes to section 81 and introduce a new section 81.1 to make a
compliance audit committee mandatory for all municipalities and local boardsif the Bill is
passed in its current form. (A copy of the proposed sections is attached as Appendix ‘B’.)

A targeted search strategy will be undertaken to attract qualified individuals. A listing of
recommended individuals will be submitted for Council’ s consideration through the Executive
Committee in early 2010. Each appointee to the compliance audit committee will receive the per
diem established by Council for attendance at meetings (currently $350).

Staff report for action on Establishing a 2010 Election Compliance Audit Committee 1



RECOMMENDATIONS

The City Clerk recommends that:

1. City Council establish a compliance audit committee composed of three members and
delegate all of Council’s powers and functions under subsections 81(3), (4), (7), (10) and
(11) of the Municipal Elections Act, 1996 in respect of compliance audit applications,

2. City Council adopt the terms of reference for the compliance audit committee set out in
Appendix “C” and direct the Clerk to make any amendments necessary to reflect
enactment of the provisions of Bill 212 set out in Appendix “C”.

3. City Council adopt the membership selection process set out in Appendix ‘D’;

4. City Council establish a per diem of $350 for attendance at meetings by Members of the
Compliance Audit Committee.

5. the appropriate City Officials be authorized and directed to take the necessary action to
give effect thereto.

Financial Impact

Factors involved in determining compliance audit committee costs include the number of
compliance audit applications that might be received, the number of meetings that are required to
be held and the complexity of the audits that may need to be conducted. Based on past
experience and in anticipation of afurther increase in the number of applications, given the
increase in applications following the 2006 election (see Table 1), it is estimated that it may cost
approximately $75,000 for the targeted search advertising costs, remuneration costs for
committee members, auditor costs to conduct five to seven non-complex audits and
administration costs to support the committee.

Funding for this purpose is available in the Election Reserve and, if required, would be paid
during 2011, 2012 and 2013.

Should more compliance audit applications be received than are anticipated or if the audits are
complex, it will be necessary to seek Council’ s authorization for additional funds.

The Deputy City Manager and Chief Financial Officer has reviewed this report and concurs with
the financial implications.

DECISION HISTORY

Thisisarevised version of areport originally submitted to the Executive Committee asitem
EX34.7 on September 8, 2009 and deferred by the Committee. This report has been updated to
reflect the impact of the proposed amendments to the Municipal Elections Act, 1996, contained
in Bill 212 (Good Government Act, 2009), currently before the Ontario Legidature.

Council has established athree member compliance audit committee for both the 2003 and 2006
elections.
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thttp://www.toronto.ca/l egdocs/2006/agendas/council/cc060627/adm4rpt/cl019. pdf

At its January 31, February 1 and 2, 2006 meeting, Council adopted, with amendments, Clause 2
of Report 1 from the Policy and Finance Committee to provide that citizen appointeesto a
compliance audit committee would receive a $350 per diem.

ISSUE BACKGROUND

After dealing with compliance audit applications from the 2000 municipal election, Council
requested the Minister of Municipa Affairs and Housing to amend the Municipal Elections Act,
1996 (the *Act’) to permit amunicipal council to establish an arms-length committee to make
decisions on compliance audit applications.

The Act was amended in November 2002 to provide Council with the ability to either deal with
compliance audit applicationsitself or establish a committee and delegate some or all of its
powers and functions with respect to compliance audit applications. These powers and functions
include:

e consider the compliance audit application received from an elector and decide whether it
should be granted or rejected

o if the application is granted, appoint an auditor

e receivethe auditor’s report

e consider the auditor’s report and decide whether legal proceedings should be
commenced; and

e recover the costs of conducting the audit from the applicant if the auditor’s report
indicates there were no apparent contraventions and if there appears there were no
reasonable grounds for the application.

The committee cannot include Council Members or City staff and must be established prior to
voting day.

For both the 2003 and 2006 municipal elections Council removed itself from making decisions
regarding compliance audit applications and established a three member compliance audit
committee.

The proposed amendments to the Municipal Elections Act, 1996 contained in Bill 212 (Good
Government Act, 2009) make changes to section 81 and introduce a new section 81.1 to make a
compliance audit committee mandatory for all councils and local boardsif the Bill is passed in
its current form. Should the proposed amendments be enacted, the del egation from Council
recommended in this report would be without effect as the amended legislation would give
compliance audit authority directly to the compliance audit committee.

This report has been prepared in consultation with Legal Services.
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Separate reports on the election administration by-laws and the el ection campaign finance by-
laws, updated to show the impacts of Bill 212, are also before the Committee at this time.

COMMENTS

All candidates are required to file provincialy prescribed financial statements with the Clerk
detailing their campaign financing activities. An eligible elector who believes on reasonable
grounds that a candidate has contravened the Act relating to campaign finances may apply for a
compliance audit of the candidate’s election campaign finances. The application must be made
in writing to the City Clerk, include the reasons for the elector’ s belief that the candidate has
contravened the Act and be made within 90 days after the filing date for the financial statements.

Since 1997, there have been atotal of 11 compliance audit applications as detailed in Table 1.

Table 1 — Compliance Audit Applications

Election | Number Decision
Council approved the application, appointed an auditor and
commenced legal action against the candidate for violations of

1997 1 the election finance provisions of the Act. The court found the
candidate guilty and imposed a fine ($1,100).

2000 4 Council denied all four applications.

2003 1 The compliance audit committee denied the application.

The compliance audit committee denied three applications and
granted a compliance audit for the other two applications.
After receiving the two audit reports, the committee voted to
2006 5 commence legal action against the candidates for violations of
the election campaign finance provisions of the Act. The court
imposed a monetary fine ($500) against one candidate; the
other caseis still pending as the candidate cannot be located.

Compliance Audit Committee Composition

Compliance audit committee members must possess an in-depth knowledge of the campaign
finance rules of the Act so they can make independent decisions on the merits of the applications.
As the committee will operate as aquasi-judicial committee, prior experience on a committee,
task force or tribunal would also be an asset.

|deally, the committee’ s composition would include auditors, accountants, lawyers, academics
and other individuals specializing in campaign finance activities.

To avoid possible conflicts of interest, care must be taken that any auditors or accountants
appointed to the compliance audit committee do not audit or prepare the financial statement of
any candidate running for office on City Council. Accordingly, any auditor or accountant
appointed to the committee will have to agree in writing to not undertake the audits or
preparation of the financial statements of any candidates seeking election on City Council.
Failure to adhere to this requirement will result in the individual being removed from the
committee.
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In 2006 atargeted search strategy was implemented to attract individuals who possess the
requisite skills and knowledge. The City Clerk’s Office, in consultation with the Auditor
Genera’ s office developed selection criteria (contained in the Terms of Reference, Appendix
‘C’) and a selection process (Appendix ‘D’). Under this strategy, organizations such as the
Institute of Chartered Accountants of Ontario, the Law Society of Upper Canada and universities
in Toronto were approached to solicit interest from their members or faculty for Council’s
consideration.

This approach worked well for the composition of the 2006 compliance audit committee. Itis
recommended the same strategy be implemented for the 2010 committee.

If necessary, due to the volume of applications received, City staff will interview applicants who
meet the selection criteria and prepare a short list of qualified applicants for Council’s
consideration. Staff from the City Manager’s office and the City Clerk’s office will be involved
in the short listing process.

It is recommended a three member committee be established as was the case in 2003 and 2006.
Thiswill ensure that the process can be completed within the legislated timeframe.

A listing of recommended individuals will be submitted for Council’s consideration through the
Executive Committee in early 2010.

CONTACT

Bonita Pietrangelo, Director, Elections and Registry Services
Tel —416-392-8019; Fax — 416-392-3781; E-mail — bpietran@toronto.ca

SIGNATURE

Ulli S. Watkiss
City Clerk

ATTACHMENTS

Appendix ‘A’ — Section 81 of the Municipal Elections Act, 1996

Appendix ‘B’ — Proposed new sections 81 and 81.1 of the Municipal Elections Act, 1996 if Bill
212 (Good Government Act, 2009) is enacted

Appendix ‘C' — Terms of Reference for the Toronto 2010 Compliance Election Audit Committee
Appendix ‘D’ — Selection Process for the Toronto 2010 Election Compliance Audit Committee

Staff report for action on Establishing a 2010 Election Compliance Audit Committee 5



Appendix ‘A’
Section 81 of the Municipal Elections Act, 1996

Compliance audit

81(1) An elector who is entitled to vote in an election and believes on reasonable grounds that a
candidate has contravened a provision of this Act relating to election campaign finances
may apply for a compliance audit of the candidate's election campaign finances.

Requirements

()] The application shall be made to the clerk of the municipality or the secretary of the local
board for which the candidate was nominated for office, within 90 days after the later of
the filing date, the candidate's last supplementary filing date, if any, or the end of the
candidate's extension for filing granted under subsection 80 (6), if any; it shall bein
writing and shall set out the reasons for the elector's belief.

Decision
(©)] Within 30 days after receiving the application, the council or local board, as the case may
be, shall consider the application and decide whether it should be granted or rejected.

Delegation to committee

(3.1) A council or local board may, before voting day in an election, establish a committee and
delegate its powers and functions under subsection (3) alone or under subsections (3), (4),
(7), (10) and (11) with respect to applications received under subsection (2) and the
council or local board, as the case may be, shall pay all costsin relation to the operation
and activities of the committee.

Powers and limitations
(3.2) A committee established under subsection (3.1),

(@) shall exercise the powers and duties delegated to it under that subsection with respect
to all applications received under subsection (2) in relation to the election for which it
is established; and

(b) shall not include employees or officers of the municipality or local board, as the case
may be, or members of the council or local board, as the case may be.

Apped

(3.3) Thedecision of the council or local board under subsection (3) and of a committee under
subsection (3) pursuant to a delegation under subsection (3.1) may be appealed to the
Ontario Court of Justice within 15 days after the decision is made and the court may
make any decision the council, local board or committee could have made.

Appointment of auditor

4 If it is decided to grant the application under subsection (3), the appropriate council or
local board shall, by resolution, appoint an auditor to conduct a compliance audit of the
candidate's el ection campaign finances.

Licensed auditor
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5) Only an auditor who is licensed under the Public Accounting Act may be appointed under
subsection (4).

Duty of auditor

(6) An auditor appointed under subsection (4) shall promptly conduct an audit of the
candidate's el ection campaign finances to determine whether he or she has complied with
the provisions of this Act relating to election campaign finances and prepare a report
outlining any apparent contravention by the candidate.

Who receives report
@) The auditor shall submit the report to,
(a) the candidate;
(b) the council or local board;
(c) the clerk with whom the candidate filed his or her nomination; and
(d) the applicant.

Powers of auditor
(8 For the purpose of the audit, the auditor,
(a) isentitled to have access, at al reasonable hours, to all relevant books, papers,
documents or things of the candidate and of the municipality or local board; and
(b) hasthe powers of acommission under Part |1 of the Public Inquiries Act, which Part
appliesto the audit asif it were an inquiry under that Act.

Costs
9 The municipality or local board shall pay the auditor's costs of performing the audit.

Consideration of report, legal proceeding

(10)  The council or local board shall consider the report within 30 days after receiving it and
may commence alegal proceeding against the candidate for any apparent contravention
of aprovision of this Act relating to election campaign finances.

Recovery

(11) If thereport indicates that there was no apparent contravention and the council or local
board finds that there were no reasonable grounds for the application, the council or local
board is entitled to recover the auditor's costs from the applicant.

Immunity

(12) No action or other proceeding for damages shall be instituted against an auditor
appointed under this section for any act done in good faith in the execution or intended
execution of the audit or for any alleged neglect or default in its execution in good faith.
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Appendix ‘B’

Proposed new sections 81 and 81.1 of the Municipal Elections Act, 1996
if Bill 212 (Good Gover nment Act, 2009) is enacted

Compliance audit

81(1) Anelector who isentitled to vote in an election and believes on reasonable grounds that a
candidate has contravened a provision of this Act relating to election campaign finances
may apply for a compliance audit of the candidate’ s election campaign finances.

Requirements

(20  Anapplication for acompliance audit shall be made to the clerk of the municipality or
the secretary of the local board for which the candidate was nominated for office; and it
shall be inwriting and shall set out the reasons for the elector’ s belief.

Deadline
3 The application must be made within 90 days after the latest of,
(a) the filing date under section 78;
(b) the candidate’ s supplementary filing date, if any, under section 78;
(c) thefiling date for the final financial statement under section 79.1; or
(d) the date on which the candidate’ s extension, if any, under subsection 80(3) expires.

Application to be forwarded to committee

4 Within 10 days after receiving the application, the clerk of the municipality or the
secretary of the local board, as the case may be, shall forward the application to the
compliance audit committee established under section 81.1 and provide a copy of the
application to the council or local board.

Decision
5) Within 30 days after receiving the application, the committee shall consider the
application and decide whether it should be granted or rejected.

Appea

(6) The decision of the committee may be appealed to the Ontario Court of Justice within 15
days after the decision is made and the court may make any decision the committee could
have made.

Appointment of auditor
@) If the committee decides under subsection (5) to grant the application, it shall appoint an
auditor to conduct a compliance audit of the candidate’ s election campaign finances.

Same
(8 Only auditors licensed under the Public Accounting Act, 2004 or prescribed persons are
eligible to be appointed under subsection (7).

Duty of auditor
9 The auditor shall promptly conduct an audit of the candidate’ s el ection campaign
finances to determine whether he or she has complied with the provisions of the Act
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relating to election campaign finances and shall prepare areport outlining any apparent
contravention by the candidate.

Who receives report
(10) The auditor shall submit the report to,
(a) the candidate;
(b) the council or local board, as the case may be;
(c) the clerk with whom the candidate filed his or her nomination;
(d) the secretary of the local board, if applicable; and
(e) the applicant.

Report to be forwarded to committee
(11) Within 10 days after receiving the report, the clerk of the municipality or the secretary of
the local board shall forward the report to the compliance audit committee.

Powers of auditor
(12) For the purpose of the audit, the auditor,
(a) isentitled to have access, at al reasonable hours, to all relevant books, papers,
documents or things of the candidate and of the municipality or local board; and
(b) has the powers set out in section 33 of the Public Inquiries Act, 2009 and section 33
appliesto the audit.
Costs
(13) The municipality or local board shall pay the auditor’s costs of performing the audit.

Power of committee
(14) The committee shall consider the report within 30 days after receiving it and may,

() if the report concludes that the candidate appears to have contravened a provision of
this Act relating to election campaign finances, commence alegal proceeding against
the candidate for the apparent contravention;

(b) if the report concludes that the candidate does not appear to have contravened a
provision of this Act relating to election campaign finances, make afinding asto
whether there were reasonable grounds for the application.

Recovery of costs

(15) If thereport indicates that there was no apparent contravention and the committee finds
that there were no reasonabl e grounds for the application, the council or local board is
entitled to recover the auditor’s costs from the applicant.

Immunity

(16) No action or other proceeding for damages shall be instituted against an auditor
appointed under subsection (7) for any act done in good faith in the execution or intended
execution of the audit or for any alleged neglect or default in its execution in good faith.

Saving provision

(17)  Thissection does not prevent a person from laying a charge or taking any other legal
action, at any time, with respect to an alleged contravention of a provision of this Act
relating to election campaign finances.
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Compliance audit committee
81.1(1)a council or local board shall, before October 1 of an election year, establish a committee
for the purposes of section 81.

Composition
(20  The committee shall be composed of not fewer than three and not more than seven
members and shall not include,
(a) employees or officers of the municipality or local board;
(b) members of the council or local board; or
(c) any persons who are candidates in the election for which the committee is established.

Term of office

3 The term of office of the committee is the same as the term of office of the council or
local board that takes office following the next regular election, and the term of office of
the members of the committee is the same as the term of the committee to which they
have been appointed.

Role of clerk or secretary

4 The clerk of the municipality of the secretary of the local board, as the case may be, shall
establish administrative practices and procedures for the committee and shall carry out
any other duties required under this Act to implement the committee’ s decisions.

Costs

5) The council or local board, as the case may be, shall pay all costsin relation to the
committee' s operation and activities.
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Appendix ‘C’

Termsof Reference for the Toronto 2010 Election Compliance Audit Committee

Termsof Reference

Impact of Bill 212 on the
Terms of Reference

Name

The name of the Committee is the “ Toronto 2010 Election Compliance
Audit Committee”.

Duration

The Committee must be established before voting day and will complete
itswork after dealing with all compliance audit applications received from
the 2010 election. The Committee will meet as needed with meetingsto be
scheduled when a compliance audit application is received.

Council must establish a
Compliance Audit Committee
before October 1, 2010. Theterm
is officeis from December 1, 2010
to November 30, 2014 to deal with
applications from the 2010 election
and any by-elections during
Council’ sterm.

Mandate

The powers and functions of the Committee are set out in subsections
81(3), (4), (7), (10) and (11) of the Municipal Elections Act, 1996. The
Committee will be required to:

(@) consider acompliance audit application received by an elector and
decide whether it should be granted or rejected;

(b) if the application is granted, appoint an auditor;

(c) receive the auditor’ s report;

(d) consider the auditor’s report and decide whether legal proceedings
should be commenced; and

(e) may recover the costs of conducting the compliance audit from the
applicant if the auditor’ s report indicates there were no apparent
contraventions and if there appears there were no reasonable grounds
for the application.

The Committee will perform all
functions relating to compliance
audit applications.

Membership

The Committee will be composed of three (3) members, with membership
drawn from the following stakeholder groups.

(@) accounting and audit — accountants or auditors with experiencein
preparing or auditing the financial statements of municipal
candidates;

(b) academic — college or university professors with expertise in political
science or local government administration;

(c) legd; and

(d) other individuals with knowledge of the campaign financing rules of
the Municipal Elections Act, 1996.

Members of Council and City staff are not eligible to be appointed to the
Committee pursuant to clause 81(3.2)(b) of the Municipal Elections Act,
1996.

Membershipisfrom 3to 7
members.

In addition to Members of Council
and City staff, candidates in the
2010 eection or in any by-election
during the term of Council are not
eligible to be appointed to the
Committee.
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Termsof Reference

Impact of Bill 212 on the
Terms of Reference

Membership Selection

City staff will contact the Institute of Chartered Accountants of Ontario,
the Law Society of Upper Canada, Y ork University, Ryerson University
and the University of Toronto to solicit interest from their members or
faculty to sit on the Committee. Information will also be placed on the Get
Involved section of the City’sweb site.

All applicants will be required to complete an application form outlining
their qualifications and experience. |f necessary, due to the volume of
applications received, City staff will interview applicants who meet the
selection criteriaand prepare a short list. Recommended candidates will
be submitted to Council through the Executive Committee for Council’s
consideration.

The selection process will be based upon clearly understood and equitable
criteria. Members will be selected on the basis of the following:

@ demonstrated knowledge and understanding of municipal election
campaign financing rules;

(b) proven analytical and decision-making skills;

(c) experience working on a committee, task force or similar
setting;

(d) availability and willingness to attend meetings; and

(e) excellent oral and written communication skills

To avoid possible conflicts of interest, any auditor or accountant appointed
to the committee must agree in writing to not undertake the audits or
preparation of the financia statements of any candidates seeking election
to City Council. Failure to adhereto this requirement will result in the
individual being removed from the committee.

Members will be appointed by Toronto City Council.

Any members appointed must also
agree in writing they will not be a
candidate in the 2010 election or in
any by-election during the term of
Council. Failureto adhereto this
requirement will result in the
individual being removed from the
committee.

Chair

The Committee members will select a Chair from amongst its members at
its first meeting.

Staffing and Funding

Staff from the City Clerk’s Office will provide administrative support to
the Committee. The necessary funding will be paid from the Elections
Reserve Fund.

The Clerk shall establish
administrative practices and
procedures for the Committee and
shall carry out any other duties to
implement the Committee's
decisions.

Mestings

Meetings of the Committee will be conducted in accordance with the open
meeting provisions of the City of Toronto Act, 2006 and the City’ s web site
will be used to communicate the meeting notices and agendas.
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Appendix ‘D’

Selection Process for the Toronto 2010 Election Compliance Audit Committee

1 City staff will place information, including the terms of reference and an application
form, on the Find a CA Volunteer section of the Institute of Chartered Accountants of
Ontario web site. Thisisafree service and the posting remains on the site for six weeks.
Should this posting provide an insufficient response, the information will be placed on
the Career Connection section of the Ingtitute’ s web site which costs $220.00 plus taxes
for afour week posting.

2. City staff will write to the Law Society of Upper Canada requesting that it circulate the
information on the opportunity to be appointed to the Toronto 2010 Election Compliance
Audit Committee to its members. In addition, staff will write directly to those lawyersin
the Toronto areaidentified on the Law Society’ sweb site as“ certified speciaists’ in
municipal law, excluding any lawyers working directly for a municipality.

3. City staff will writeto York University, Ryerson University and the University of
Toronto requesting they circulate the information on the opportunity to be appointed to
the Toronto 2010 Election Compliance Audit Committee to their faculty.

4. The terms of reference for the Toronto 2010 Election Compliance Audit Committee and
the application form will be posted on the Get Involved section of the City’ s web site.

5. All applicants will be required to complete an application form outlining their
qualifications and experience.

6. If necessary, due to the volume of applications received, staff from the City Clerk’s
Office and the City Manager’s Office will short list and interview applicants who meet
the criteria. The City Clerk will prepare alist of recommended appointees for Council’s
consideration, through the Executive Committee.

7. Members of the Toronto 2010 Compliance Audit Committee will be appointed by City
Council.
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