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SUMMARY

The purpose of this report isto compare Toronto’ s tobacco retail licence fee with other
municipalities in Ontario and to recommend whether or not the City of Toronto should
increase its business licensing fees for the sale of tobacco.

It is recommended that business licensing fees for Smoke Shops and businesses that are
endorsed to sell tobacco remain unchanged. Municipa Licensing and Standards (ML& S)
concludes that there is no valid municipal purpose to increase the current licensing fees or
to charge a separate licensing fee for the retail sale of tobacco. Licensing fees are cost
recovery and administering this type of business would not create additional costs to
ML&S. If alicensing feeis not reasonably tied to the cost of administration and
enforcement, it could be interpreted as indirectly imposing a sales tax on the sale of
tobacco. Pursuant to 267. (2)(5)(iv) of the City of Toronto Act (COTA), the City is
specifically prohibited from imposing a sales tax on the purchase of tobacco. In addition,
retail tobacco sales are regulated by the Smoke Free Ontario Act, which is enforced by
Public Health and funded by the Province.

This report was prepared in consultation with Public Health and Legal Services.
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RECOMMENDATIONS

The Executive Director of Municipal Licensing and Standar ds recommends that:

1 Chapter 545, Licensing, of the City of Toronto Municipal Code remain
unchanged for business licensing fees for Smoke Shops category B45 and
endorsements to businesses under class 004 for the sale of tobacco.

Financial Impact

There are no financial implications arising from the adoption of this report.

DECISION HISTORY

On June 10, 2009 the Licensing and Standards Committee referred the following to the
Executive Director, Municipal Licensing and Standards and the Medical Officer of
Health:

1. a letter dated June 9, 2009 from Councillor Howard Moscoe

to the Executive Director, Municipal Licensing and Standards for a report
back to the Committee on October 8, 2009 with arequest to include a
comparison of all Tobacco Retail Licence feeswith all Ontario municipalities;
and

2. requested the Medical Officer of Health to provide comments to this meeting.

ISSUE BACKGROUND

The Canadian Cancer Society contacted the chair of the Licensing and Standards
Committee with concerns that the City of Toronto was not charging alicence fee to
retailers who sell tobacco.

Municipal Licensing and Standards (ML & S) does not charge a separate fee for a business

licence endorsement to sell tobacco, however ML& S does have alicence specific to
businesses whose primary activity is the sale of tobacco.

COMMENTS
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http://www.toronto.ca/legdocs/mmis/2009/ls/bgrd/backgroundfile-22200.pdf

Municipal Licensing and Standards’ Licensing Process

When licensing businesses in the City of Toronto, ML& S establishes the primary
business activity in order to determine the category in which to issue the licence. Where
the primary business activity isto own or keep a store or shop where tobacco, cigars or
cigarettes are sold, or offered for sale, by retail, a Smoke Shop category is assigned to the
licence. The 2009 licence fee for a Smoke Shop is $555.17 and renewal is $258.

When a business has tobacco cigars or cigarettes for sale but it is not the primary business
activity, the owner must apply for the appropriate licence to reflect the primary business
activity and must also indicate that he/she will be selling tobacco, cigars and/or

cigarettes. ML & S staff will add an endorsement to the business licence in order to permit
the sale of tobacco, cigars and/or cigarettes without charging an additional licensing fee.
By adding an endorsement to the licence, all regulations and requirements for the
business activities involving the sale of tobacco, cigars and cigarettes must be met in
order to carry out the business.

The number of Smoke Shop licences as well as the number of other businesses that carry
out the sale of tobacco, cigars and cigarettesis tracked in the licensing computer system.
The ML&S Licensing System identifies which businesses are licensed to carry out the
sale of tobacco, cigars and cigarettes as well astheir classification.

Asof August 25, 2009 the Licensing System indicated the following number of licences:

e 103 licensed Smoke Shops (10 new, 93 renewed).

e 3,812 business licenses (excluding Smoke Shops) had an endorsement to permit
the sale tobacco, cigars and cigarettes.

e Therewereatotal of 646 new licencesissued and 3,166 were renewed with an
endorsement.

e Themgority of the endorsements were for retail store (food) with atotal of 2,396
licences issued.

An endorsement was added to the following types of business licences with 2009 fees for
new licences:

billiard halls $372.30

retail store (food) $328.26

public garage $375.61

eating establishment $436.18

entertainment establishment/nightclub $424.72

Business licensing fees are cost recovery and take into consideration processing and
licensing fees. The processing fee mainly covers administrative fees, while the licensing
fees address investigation, enforcement, prosecution and other costs.
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In situations where any person holding alicence under Municipal Code Chapter 545-4 O
applies for an amendment to the licence at any time other than renewal of the licence, he
or she shall pay an amendment fee of $54.00.

Toronto Public Health’s Inspection and Enforcement Process for
Businesses That Sell Tobacco, Cigars or Cigarettes

Tobacco retailers are inspected annually by Public Health to ensure that the Smoke —Free
Ontario Act and regulations are followed. Inspections include:

Ensuring that required signs are posted

Ensuring that tobacco is properly packaged and stored

Education for tobacco retailers regarding the requirements of the Act

Test shopping (where a person under the age of 19 attempts to purchase tobacco
under the supervision of Tobacco Enforcement Inspectors).

See Appendix A: Tobacco Vendor Inspection form.

Penalties and fines under the Smoke-Free Ontario Act
Tobacco retailers are heavily regulated by the tobacco control strategy of the Smoke-Free
Ontario Act (the “Act”). The Act:

e restricts how tobacco products are displayed and promoted by retailers

e mandates that retailers post signs regarding the need for government 1.D., age
restrictions and health warnings

» strengthens the restriction on selling tobacco products to young people

e details specific regulations and exemptions for Tobacconist who are registered
with the province.

Retailers with convictions under the Act may face an automatic prohibition of selling,
storing or accepting delivery of tobacco products. A prohibition may last for six to 12
months, depending on the number of convictions for tobacco sales offences.

A person who contravenes section 3.1 of the Act is subject to aticket in the amount of
$250. Serious offences where a summons isissued may be subject to higher fines.

The Act provides that a corporation could face a maximum fine of $10,000 for afirst
offence and $150,000 for three or more offences. An individual could be subject to a
maximum fine of $4,000 for afirst offence and $100, 000 for three or more offences.

Statistics on the number and types of convictions

Under the Smoke-Free Ontario Act that came into effect in 2006, Toronto Public Health
reported enforcing the following offences for the retail sale of tobacco between May 31,
2006 and December 31, 2008:

e 366 convictions for selling tobacco to persons under the age of 19
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e 302 convictions for selling improperly packaged tobacco or no health warning on
the package

e 2 convictionsfor failing to post age restrictions and health warning signs

o 28 orderswereissued to retailersin Toronto for the automatic prohibition of the
sale of tobacco. When an order isissued it is posted with the Ministry of Health
Promotion, and the business is regularly monitored by Public Health enforcement
staff.

o 558 complaints were received by Public Health about tobacco retailer sales
offences

The sale of tobacco is regulated under the Smoke-Free Ontario Act and is enforced by
Public Health. In the time span between May 31, 2006 and December 31, 2008 there
were atotal of 558 complaints made to Public Health and 670 convictions relating to the
sale of tobacco. In cases where there were multiple convictions, orders for automatic
prohibition for the sale of tobacco were made atotal of 28 times.

The threat of automatic prohibition for the sale of tobacco and the high fines create
incentive for retailers to operate the business as regulated under the Smoke-Free Ontario
Act. In addition, Toronto retailers must follow the regulations under the Toronto
Municipa Code, Chapter 545, Licensing bylaw which if not followed puts the business
licence in jeopardy. If abusiness licence is not in compliance with the licensing bylaw, it
can be referred to the Toronto Licensing Tribunal for a decision to be made as to whether
the licence should be revoked, suspended or have a condition placed onit.

Tobacco Retail Licence Fee Comparison for Ontario

ML& S staff examined twenty-six Ontario municipalitiesin order to determine their
licensing fees for a comparison with the City of Toronto. Table 1. provides updated fees
for municipalities that were identified in the letter provided by Councillor Howard
Moscoe, the chair of the Licensing and Standards Committee. Additional municipalities
in Ontario were also included in Table 1. to reflect the municipalities that do not licence
the sale of tobacco.

While the majority of Ontario municipalities examined did have a separate licence for the
sale of tobacco, cigars and cigarettes, municipalities such as Barrie, Brockville,
Kitchener, Orillia, Oshawa, Stratford, Thunder Bay and Waterloo did not.

Barrie and Brockville stopped licensing the sale of tobacco since January 1, 2009 and
2005 respectively.

In addition, Kenora does not have a licence specific to the sale of tobacco, however they
do licence tobacconist under a“Sales’ licence category which aso includes
peddler/hawker, fruit stand and salesman.

Halton Hills also does not have a separate licence for the sale of tobacco; instead the
licence is a combined convenience food and tobacco licence.
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As mentioned earlier, Toronto licences Smoke Shops and allows other businessesto carry
on the sale of tobacco, cigars and cigarettes as an endorsement on the business licence
without an additional licensing fee. The endorsement is subject to the business meeting

all of the requirements (such as inspection, Smoke-Free Ontario Act and provisions of the
Toronto Municipal Code Chapter 545, Licensing).

Table 1 below summarizes Ontario municipalities’ tobacco retail licence fees.

Table 1.
Summary of Tobacco Retail Licence Fees
Municipality Initial fee ($) Renewal fee ($) Notes

Barrie 0 Do not license (as of Jan. 1, 2009)

Brampton 201

Brockville 0 Do not license (as of 2005)

Burlington 140

Chatham-Kent 75

Cornwall 40 40

Guelph 65 55

Halton Hills 120 Comblne_d convenience food and
tobacco licence
$53 of initial fee is for admin.

. An additional $155 is charged for

Hamilton 196 143 health inspection on both new and
renewed licences.
Under a “sales” category that

Kenora 125 includes tobacconist,
peddler/hawker, fruit stand and
salesman.

Kingston 212 212

Kitchener 0 Do not license

Markham 311

Mississauga 200 145

Northbay 50 50

Oakville 240 240

Orillia 0 Do not license

Oshawa 0 Do not license
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Table 1.
Summary of Tobacco Retail Licence Fees

Municipality Initial fee ($) Renewal fee ($) Notes
Includes $50 admin fee
Ottawa 225 225 Prior to 2009 fee was $360 (there
was a decrease in fees)
Richmond Hill 150
Stratford 0 Do not license
Sudbury 300 150
Thunder Bay 0 Do not license
Vaughan 260 175
Waterloo 0 Do not license
i (includes additional fees for
Windsor 188 148 inspection and admin)

Identifies municipalities that do not license the sale of tobacco.

Conclusion

It was difficult to provide a conclusive comparison of the licensing fees for the various
Ontario municipalities because; some municipalities did not define the businessin the
same waly, nor was the fee structure equal. Some municipalities collapsed their licensing
categoriesto include the sale of tobacco, while others made theirs distinct.

Some municipalities identified specific breakdowns for fees such as administration and
inspection costs, while others did not, making it difficult to assess them equally. Another
challenge was the definition of tobacconist from municipality to municipality. Some were
defined in terms of the primary business activity being the sale of tobacco, while
definition included any business that sold tobacco, cigars and cigarettes. Some
municipalities had one licence fee for atobacconist and a separate one for those who sold
tobacco, cigars and cigarettes. It was noted in the comparison that while several
municipalities did regulate the sale of tobacco products, the nature of the businesses and
the fees associated with the operation of the businesses were quite different.

In consultation with Legal Services, it was determined that a licensing fee must be
reasonably tied to the cost of administration and enforcement. The regulation and
enforcement of tobacco sales are established in the Smoke-Free Ontario Act. The
inspections and enforcement pertaining to tobacco are carried out by Public Health, and
are funded by the Province. Any new fees may be interpreted as indirectly imposing a
sales tax on the sale of tobacco, which is specifically prohibited by section 267. (2)(5)(iv)
of the City of Toronto Act.
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Dawn-Marie Morgan, Policy and Research Consultant
ML& S Policy and Planning Services
Tel:416-397-5464 , Fax: 416 392-5464, Email: dmorganl@toronto.ca

Rob Colvin, Manager Healthy Environments
Public Health, PH Healthy Environment
Tel: 416-338-8035, Fax: 416-397-4782, Email: rcolvin@toronto.ca
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Jm Hart, Executive Director, Municipal Licensing and Standards
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