JUL-~19-2010 11:34

DIV COURT

415 327 5549

CITATION: Holyday v. City of Toronto, 2010 ONSC 3355

DIVISIONAL COURT FILE NO.: 37/10
DATE: 20100719

ONTARIO
SUPERIOR COURT OF JUSTICE

DIVISIONAL COURT

McCOMBS, SWINTON and WILTON-SIEGEL JJ.

BETWEEN:
DOUGLAS HOLYDAY
Applicant

—and -
CITY OF TORONTO, SANDRA BUSSIN,
ADRIAN HEAPS and GIORGIO
MAMMOLITI

Respondents
—and -

TORONTO PARTY FOR A BETTER
CItyY

L o . ko T R W e el

Intervenor

Swinton J.:
Overview

(1]

George Rust-D 'Eye and Raivo Uukkivi, for
the Applicant

Alan Lenczmer Q.C. and Emily Graham, for
the Respondents City of Toronto, Sandra
Bussin and Adrian Heaps

DPoter R. Greene and Michael 1. Binetti, for
the Respondent Giorgio Mammoliti

Mioray Maltz, for the Intervenor Toronto
Party for a Better City

HEARD at Tovonto: May 17, 2010

The applicant, Douglas Holyday, is a member of the Toronto City Council. He has

brought this application for judicial review to challenge four resolutions of the City Council,
confirmed by by-law, approving the expenditure of city funds to reimburse legal expenses of
three members of City Council. At issue is the City’s authority to reimburse city councillors for
legal expenses incurred in relation to compliance audits of campaign finances and defamation

actions.
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Factusl Background

{2]  One of the by-laws authorizes reimbursement to Councillors Adrian Heaps and Giorgio
Mammoliti for their legal expenses arisiug out of requests by clectors for compliance audits. The
second relates to Mr. Heaps® expenses in defending a defamation action, and the third relates to
Councilior Sandra Bussin’s expenses in pursuing a defamation action,

The Compliance Audits

(31 Mr. Mammoliti and Mr. Heaps ran for municipal office in the 2006 elcction and were
elected as councillors.

[4]  Subsection 8(1) of the Municipal Elections Act, 1996, $.0. 1996, ¢. 32 (“MEA”™) allows
an clector to apply for a compliance audit of a candidate’s election campaign finances if he or
she believes, on reasonable grounds, that the candidate has contravened the Act. The finances of
both Mr. Mammoliti and Mr. Heaps were the subject of requests for compliance audits in
relation to the 2006 municipal election. ‘

[5]  In Mr. Heaps® case, the arms-length Compliance Audit Committee established by City
Council dismissed the request for a compliance audit. This decision was upheld by the Ontario
Court of Justice in July 2007. Mr. Heaps incurred legal fees of $45,330.40 in responding to the
request for 2 compliance-audit, : .

(6]  Mr. Mammoliti also incurred legal ¢xpenses as a result of an application for a compliance
audit of his election expenses. He incurred legul fees of $36,598.87 and $15,487.50 for the fees

of an appraisal service.

(77  Atameetingon May 26 and 27, 2008, City Council adopted a motion inviting members
- of council who incurred legal and velated cxpenses as a result of campaign andits to submit
applications for rcimburserent to the Executive Committee of City Coungil-for recommendation
to Council. This decision was made despite a legal opinion from the City Solicitor dated
November 9, 2007; stating that the courts had held that a municipal council lacks the authority to
teimburse 2 member of council for legal costs incurred for activity outside the office of
councillor. This opinion was reiterated in a report dated August 21. 2008 fo the Executive

Comumittee.

[81 A decision was made by City Council, in its meeting of September 24 and 25, 2008, o
reimburse the two councillors’ lcgal expenses, and Council approved By-law 1043-2008 on
September 25, 2008 authorizing the payments. The decision was made after consideration of a
report from the City Solicitor stating that the expenses were reasonable. However, the report
also referred to the November 9, 2007 advice, stating:

That report explained that courts have established that municipatities lack jurisdiction to
reimburse councillors for legal expenses incurred outside of the office of councillor such
© as expenses incurred as a candidate for mupicipal counci.
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[9]  The City treated the payments as a taxable benefit. Therefore, ou behalf of M.
Mammoliti, it paid $52,081.37 to counsel for fees and remitted $22,320.63 to the Canada
Revenue Agency for income tax, for a total benefit of $74.402.00 to him. For Mr. Heaps, the
total benefit amounted 1o $64,757.70, which includes $19,427.30 withheld for income tax,

- The Heaps Defamation Action

[16] - Mr. Heaps was the subject of a defamation action brought by his opponent in the 2006
election. The action arose because Mr. Heaps distributed an article published in a newspaper
cndorsing his candidacy. The action scttled in mediation.

[11]. Mr. Heaps personally paid legal fees of approximately $54.000.00. In December 2009,
pursuant to By-Law No. 1262-2009, City Council approved payment to him of $36,000.00 for
his legal expenses in defonding the action. .

{12} M. Heaps has refused to accept this payment, and informed members of City Council of
this decision, : ‘ _

The Bussin Defamation Action

{13]  Ms. Bussin, whilc serving as 2 member of Council, brought ap action for defarnation

" against a publication known as the Ward 32 News and named individuals becausc of an article
accusing her of having recefved improper campaign donations in 2006 from a property devcloper
and members of his family. The donations were said to be in rewrn for arranging a decision in
the developer’s favour from the Ontaric Municipal Board in relation to a particular development.
In fact, Ms. Bussin had been actively engaged in opposing the development.

[141  On August 6, 2009, City Council approved a resolution that she be reimbursed for legal
cxpenses incurred in relation to the defamation proceeding. This was confirned in By-Law No.
749-2009. Before adopting this resolution, the City obtained a legal opinion from outside
counsel Borden, Ladner, Gervais that commented on the metits of the action, as well as issues
relating to the public interest, ‘

{13} A Statement of Claim was issued on August 27, 2009. The action is being defended, and
it is currently in the court system. In total, the City has reimbursed Ms. Bussin $7,700.96 for
legal expenses to date,

The Issues

[16] The applicant, supported by the intervenor, argucs that the City of Toronto had no
Jurisdiction to pass the by-laws. The respondents raise two further jssues: whether the application
dealing with the payment of Mr. Heaps’ defamation action expenses is moot and whether the
application to quash By-law 1043-2008 is out of time and statute-barred, 1 will deal with the
respondents” issues fiest,
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Is the application regarding the Heaps defamation action expenses moot?

[17] Although Council passed By-law 1262-2009 to allow the payment of Mr. Heaps’
expenses in defending the defamation action, Mr. Heaps has refused 1o accept any
reimbursement. In a letter dated January 25, 2010, he informed City Council that he would not
accept payment, and he instrucied the City Clerk and the Chicf Financial Officer that he would
hot accept reimbursement for these legal costs in any circumstances, Given that tio payment will
be made to Mr. Heaps, the respondents argued that the application is moot respecting this

payment.

[18] There is no live dispute between the applicant and the City with respect to this payment,
as Mr. Heaps has made it clear that he will not accept such a payment. Therefore, the application
is moot with respect to the Heaps defamation action expenses. The Court indicated during oral
argument that it would not exercise its discretion to hear this part of the application.

Is the application related to the compliance audit expenses out of time?

[19] The respondents argued that the application related to the compliance audits is out of
time, since an application to quash a by-law must be brought within one ycar of its enactment
(City of Toronto Act, 2006, 8.0. 2006, ¢. 11, Sch. A (“COTA"),’s. 214(4)). Pursuant to s.
214(4), an application to quash a by-law shall be made within one year after the passing of the
by-law. The only exception to this provision is contained in s. 250, which applies to quashing
debenture by-laws. ) ‘

[20] In the case of the compliance audits, the by-law was adopted September 25, 2008, whilc
the application for judicial review was issued January 18, 2010. Therefore, the respondents
argued that the application is out of time because of s, 214(4)._‘

[21]  However, that provision docs not prevent an application for judicial rcview to quash a by- -
law on the grounds that it is void (Wiswell v. Greater Winnipeg (City), [1965] S.CR. 512 at
524). Tn the present application, the applicant and the intervenor argue that the compliance audit
by-laws are void, as the City had no jurisdiction to pass them. The respondents argue that there
was jurisdiction. Thus, a determination as to whether the challenge to the by-law is out of time
requires a defermination of whether the City had jurisdiction to cnact the by-law.

Is the hy-law relating to the compliance audit expenses altra vires the City of Toronto?

{22] The provisions of COTA must be considered to determine whether the City had the
authority to make the impugned payments, Subscction 1{1) of COTA states that the City of
Toronto “exists for the purpose of providing good government with respect to matters within its
Jjurisdietion®, '

[23] . Section 2 states that the purpose of the Act is “to creatc a framework of broad powers for
the City", balancing the interests of the Province and the City and recognizing that the City must
be able to do specified things in order to provide good government. The section sets out a list of
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things that the City must be able to do in order to provide good government. The first item is to
“determine what is in the public interest for the City”.

[24]. Subsection 6(1) is of particular importance, as it provides for a broad interpretation of the
City’s powers: '

The powers of the City under this or any other Act shall be interpreted broadly so as to
confer broad authority on the City to enable the City to govern its affairs as it considers
‘appropriate and to enhance the City’s ability to respond to municipal issues.

125] This conferral of broad powers is consistent with the ¢urrent jurisprudence of the
Supreme Court of Canada dealing with the intcrpretation of municipal powers. The Cowrt has
adopted a generous approach to interpretation of those powers (1/4957 Canada Ltée (Spraytech,
Société d'arrosage) v. Hudson (Town), [2001] 2 S.CR. 241 x paras. 23 and 26). A court's
approach should be deferential. In applying a general provision allowing a municipality to act to
secure peace, order, good govemment, health, and gereral welfare within its territory, the
Supreme Court asked whether the enacted provisions regulating the use of pesticides “have a
reasonable connection to the municipality’s permissible objectives” {at para. 26).

[26] The City relics on s. 83(1) of COTA in support of its by-law to reimburse the legal -
expenses related to the compliance audits, That provision is found in Part 11T of the Act, which
sets out the general powers of the City and includes matters such as highways, transportation,
culture, parks and recreation, and licences, among others.

[27]  Scction 83 is one of three sections found under the heading “Economic Development™.

Subsection 82(1) prohibits the City from assisting any manufacturing business or other industrial
. or commercial enterprise through the granting of bonuses for that purpose, Section 83 is a

general power to make grants, while s, 84 deals with small business counselling and programs.

[28]  Section 83 states, iv part:

83(1) Despite any provision of this or any other Act relating to the giving of grants
or aid by the City, subject to section 82, the City may make grants, on such terms as to
security and otherwise as the council considers appropriate, 1o any person, group or body,
including a fund, within or putside the boundaries of the City for any purpose that
council ¢onsiders to be in the interests of the City.

(2) The power to make a grant includes the power,

(a) to guarantee a loan and to make a grant by way of loan and to charge interest on the
loan;

(b) to sell or lease land for nominal consideration or to make a grant of land;

(c) to provide for the use by any person of land owned or oécupied by the City upon such
terms as may be fixed by council;

{d) to provide for the us¢ of officers, employees or agents of the City by any person, upon
such terms as may be fixed by council: :
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- () to sell, lease or otherwise dispose of at 2 nominal price, or meke a grant of, any
personal property of the City or to provide for the use of the personat property on
such terms as may be fixed by council; and )

(f) © make donations of foodsiuffs and merchandise purchased by the City for that
~ purpose. - ,
[29] The applicant argues that s. 83 ‘does not confer the power to pay the txpenses of the
compliance audits because of the specific provisions in the Act governing the payment of the
expenses of city councillors. Part VI of COTA deals with Practices and Procedurcs. Sections
- 222 and 223 cxplicitly deal with remuneration and expenses. '

[30]  Subsection 222(2) deals with the expenses of members of city council and reads:

222{2) ‘Despitc agy Act, the City may only pay the expenses of the members of city
council or of a local board of the City, of the officers and employees of the City and of
the officers and cmployees of the local board if the expenses are of those persons in their
capacity as members, officers or employees and if,

(a) the expenses are actually incurred; or
(b} the expenses are, in lieu of the expenses actually wmcurred, a reasonable estimate, in
the apinion of the council or local board, of the actual expenses that would be.
incurred. ~ - . . ‘
[31] Scction 223 requires an annual report from the treasurer to city council itemizing
- Temuneration and expenses paid in the previous years to

(2) each member of countil in respect of his or her services as a member of the council
~or any other body, including a Jocal board, to which the member has been appointed
by council or on which the member holds office by virtue of being & member of
council; ,
{b) each member of council in respect of his or her services as an officer or employee of
the City or as an officer or employee of another body described in clause (a); and

(c) each person, other than 2 member of council, appointed by the City to serve as &
member of any body, including a local board, in respect of his or her services as a
member of the body.

[32] ‘The applicant argues that the City can only reimburse councillors for expenses incurred
in the performance of their duties as councillors because of s, 222(2). Even if there is a general
grant power in s. 83, he argues that power must be interpreted in light of the specific provision
with' its limitations on reimbursement. Therefore, the City cannot reimburse councillors for
cxpenses related to compliance audits, as such audits deal with their conduct during an election
campaign, before they were councillors.

[33] The applicant relies on three cases in which the courts have held that a municipality can
only réimburse a councillor or officer for.expenses incurred in their capacity as councillors or
officers. In Rawana v. Surnia {City) 1996). 30 O.R. (3d) 85 (Gen. Div.), MacFarland ), (as she
thcq was) telied on s, 243(1) of the Municipal Act, R.8.0, 1990, ¢. M.45. a scetion sirilar to 5.
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222(2) of COTA. She held that the provision allowed reimbursement of legal costs incurred by
councillors where the expenses were incurred while they acted in their capacity as members of
council. However, the municipality had no authority to reimburse a councillor for expenses
incurred while acting in a personal capacity (at p. 89). .

{34]  Inthat case, the councillor had been charged with a critninal offensc after he attempted to
enforce payment of a personal debt owing to him. He argued that be was only charged because
he was a member of city council. Nevertheless, MacFarland J. held that he was ot entitled to be
indemnified for his legal costs, as he was not acting in an official capacity when he attemnpted to
obtain repayment of the loan. This decision was upheld by the Coutt of Appeal ((1997), 35 OR.

(3d) 640).

[35] Subsequently, in Senta v. Thunder Bay (Ciny) (2003), 66 O.R. (3d) 434 (5.C.), Pierce [,
considered s. 279(1) of the Municipal Act, 2001, 8.0. 2001 » €. 25, which deals with the power of
a municipality to act as aa insurer. It penmits the municipality to pay damages or costs awarded
against employees or members for expenses incurred by them arising out of acts or omissions
done in their capacity as employees or members. Pierce J. concluded that the municipality had
40 power to réimburse the legal costs of a councillor arising from a compliance audit and a
subsequent court application (see para. 54). This decision was upheld by the Court of Appeal

((2004), 49 M.P.L.R. (3d) 290).

[36] The most recent case is Harding v. Fraser (2006), 81 QO.R. (3d) 708 (S.C)), again 2
decision of Pierce J. In this case, the municipality sought to pay the legal expenses of the reeve,
which were incurred in bringing an applicafion under the Municipal Conflict of Interest Act,
R.5.0. 1990, c. M50 to deternine whether a member of counci] had 2 conflict of interest. Only
an elector could briug such an application, and therefore, the municipality had no standing to do
so. The municipality sought to rely on s. 107 of the Mumicipal Act, 2001, a grant power similar
10 5. 83 of CQTA, in order to pay the réeve’s legal expenses. However, the Court held that the
City of Thunder Bay could not rely on that provision, because the municipal council had no
authority to reimburse the recve for legal expenses incurred outside the exercisc of her office (at
para, 34), :

[37]  Again, the decision was upheld by the Court of Appeal (2007 ONCA 235, 33 M.PLR.
{4th) 76). The Court of Appeal observed that s, 107(1), as well as 5. 444 of the Municipal Act,
2001, must be interpreted in light of the Sunmty decision, which held that “a municipality could |
only reimburse 3 member of council if it was for activity carried out in the course of the
member’s office™ (at para. 4). .

[38)  The City sceks to distinguish these cases on the basis that ss, 83 and 222(2) of COTA are
not incompatible and can be read together as part of a comprehensive code govering the City’s
ability to make grants or reimbursements, Counsel argues that the payments for the compliance
audits are expressly permitied under 5. 83, the general grant-making powcr. As the objects of
COTA are 10 provide good governmient to the City of Toronto, this by-law is justified, because it
rémoves barriers that prevent candidates of integrity, but modest means, from running for
municipal office,
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[39]  Counsel seeks to distinguish Santa, supra on the basis that no reference had been made to
the jurisprudence requiring 8 generous interpretation of municipal powers. Howcver, [ note that
this approach to interpretation was expressly discussed in Harding, supra.

[40]  The problem with the City's argument is that it ignores the wording and context of 5. 83,
as well as the words and purpose of 5. 222(2). Subsection 222(2) expressly states that it applics
“despitc any Act” and states that the City may “only™ pay expenses for councillors if the
expenses were incurred in their capacity as members. The three cases discussed above, which
cach dealt with councillors’ or officers’ expenses incurred outside their capacity as councillor or
officer, suggest that s. 222(2) and its equivalent in the Municipal Act, 2001 were meant to limit
the circumstances in which councillors can seek réimbursement from a municipality’s funds,
They cannot seck reimbursement for cxpenses unrelated to their activities and duties as

councillors.

[41]  The City relies on 5. 83, the general grant power. However, that provision is found under
the heading “Economic Development”, While s, 70 of the Legislation Act, 2006, $.0. 2006, c.
21, Sch. F states that headings are inserted in a statute for convenience or raference only and do
not form part of it,.courts have used headings in the inte?retaﬁon of a statutory provision (sce
Ruth Sullivan, Sullivan on the Construction of Statutes, 5* ed. (Markham: LexisNexis, 2008) at
PP- 392-397).

[42] .As well, the context in which a provision is found can assist in its interpretation. Here,
the purpose of s, 83 is scen from the sections preceding and following it, which deal with grants
to business and commercial ventures. n

f43] The City relied on Fowrth Generation Realty Corp. v. Ottawa (City), 2005 CanLli 16568
(Ont. C.A.), submitting that this case shows the importance of a broad and purposive approach to
the interpretation of a municipality’s powers. In that case, the Court of Appeal interpreted the
power to make grants found in s. 107(1) of the Municipal Act, 2001, holding that the provision
permitted the City of Ottawa fo grant tax relief to non~commercial property owrners who had
expericnced an inerease in their 2003 property taxes. Like s. 83 of COTA, s. 107(1) is found
under a heading rclated to economic development services.

[44] The Court of Appeal-observed that the laguage of s. 107(1) is very broad (at para. 31),
and the City has the power to make grants if there is a reasonable connection with the
municipality’s permitted objectives (at para 33). The Court described a “grant” as in cssence,
“the giving of a benefit, including money, from a fund” (at pare. 35). In the Ottawa case, the
City provided a one-time payment to residential taxpayers from a fund created by a reduction in
municipal expenditures, a decision that was held to be reasonably connected with the City's
permitted objectives, ' ' '

[45]1 I note that in the Ottawa case. the by-law contained a preamble stating that it was
designed to provide grants to non-commercial homeowners facing unexpécted and significant tax
increases. The Court of Appeal concluded that the by-law was in the interests of the community.
as the evidence demonstrated that the City was facing 4 tax rcvolt because of increases in
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property taxes, and it had to deal with an explosive situation (at para. 34). Thercfore, the Court
was satisfied that the by-law served a municipal DUrpose. :

[46] In the present case, there is no indication in the report preceding the adoption of the by-
law or in the by-law itself suggesting that City Council was relying on s. 83 of COTA. While
City Council has the power to make grants where there is a reasonable connection to the
municipality’s permitted objectives, there is no indication that council determined that
reimbursement of two councillors' expenses for compliance andits relating to their elestion
campaign finances was in the interests of the City. Itis not evident on the face of the by-law that
this is the case, as there is no preamble, as in the Ottawa case.

‘[47] In materials filed for this application, the City included an expert opinion from Dr. Meyer
Siemiatycki, a professor in the Department of Politics and Public Administration at Ryerson
University, opining (at paras. 4 and 5 of his affidavit):

Without the possibility of reirgbursement by the City, the possibility of being exposed to
significant legal and accountants’ fees deters candidates of integrity, but of modest
means, from running for municipal office. -

- Attracting candidates to run for municipal office, including immigrants, minorities,
womeh and others of modest means, is in the public interest because it promotes political
inclusivity in munsicipal politics and protects the overall democratic integrity of
mumnicipal elections. :

[48]  While this may be true, there is nothing in the by-law itself or in the report feading up to
it indicating that Council was motivated by a concern for access to the political process for
persons of ‘modest means. Nor is there any consideration of whether such a payment is
appropriate when it is grossed up and treated as 2 taxable benefit. Finally, [ note that throughout
the reports and proceedings leading up to the passage of the by-law, the word “reimbursement”
predominates, rather than the term “grant”.

[49] Even'if s. 83 might in some circumstances be available to permit grants to coungellors, it
has not been demonstrated with respect to these payments that there is a reasonable connection
between the payments to these two counsellors. and permitted municipal objectives. Therefore,
the by-law is not authorized under s. 83.

[50] Given the wording of s. 222(2) and the jurisprudence interpreting the comparabic
provision in the Municipal Act, I conclude that the City did not have jurisdiction to pass the by-
law relating to reimbursement of the compliance audit expenses. Therefore, the by-law is void to
the extent that it approves thease paymients and should be quashed. ‘

(1] Given the invalidity of the by-law, there is no limitation period that bars this application
for judicial review to quash the by-law,
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Is the Bussin payment authorized?

[52] The applicant argues that a defamation action is a personal expense, brought to protect
Ms. Bussin’s reputation, and therefore, does not constitute an expense incurred in her capacity as
a city councillor. ’ )

[53]  The City defended the payment to Councillor Bussin on the basis that it was authorized
under . 222(2) of COTA. The by-law authorized a payment of the expenses of a sitting
councillor, and council made the decision to reimburse her expenses only after obtaining an -
opinion from outside coussel that the attack on her reputation would likely affect her ability to
carry out her duties and undermine public confidence in municipal government. =

[54]  Given the report from outside counsel on the merits of the action and the negative effect
ot Ms. Bussin’s excreise of her duties as a councilior, I would defer to Council’s conclusion that
this was an expense incurred in her capacity as a counsellor. The City reasonably determined
that her legal expenses for this action should be reimbursed. Therefore, the by-law is valid.

[55] However, I note that there is a possibility that Ms. Bussin could succeed in her legal
proceeding and obtain 2 settlement or a Jjudgment through which she receives damages and/or
costs. In such a situation, it could not be said that she had incurred expenses in her capacity as
counsellor if the amount received would cover some or all of her legal fees.

[56] Counsel for the City assured the Court during oral argument that in such a situation, Ms.
Bussin would be required to repay her legal expenses. This would appear to be consistent with
the draft indemnification policy in the Application Record. While this obligation to repay is not
expressly stated in the by-law, it would be wise to include such a condition in the future, given
that the City has authority only 1o reimburse expenses incurred by s councillor.

Conclusion

[37] The application for judicial review is granted in part. By-law 1043-2008 is quashed to
the extent that it permits the payment of legal expenses for the two compliance audits,

[58] The applicant afso seeks an order requiring the City to retrieve funds paid under this by-
law from Mr. Heaps and Mr. Mammoliti. In the Notice of Application for Judicial Review, he
sought an order from this Court agajnst the individual councillors, requiring that they repay the
argounts received, .

[59) Inmy view, such an order is inappropriate, This Court has the responsibility to determine
}vhetper the City acted within its powers. However, it has no authority in this application fof
judicial review 10 make an order for the payment of money against individual councillors. They
have not exercised any statutory power of decision that has been brought into question in this
proceeding (see Judicial Review Procedure Act, R.5.0. 1990, ¢, 1.1, 5. 2(1)).

[60] G_iv:en this conclusion, there is no need to determine the argumel'lt, raised by Mr.
Mammoliti concerning the immunity conferred by s. 391 of COTA.
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[61] If the parties cannot agree on costs, th
1o4) Ot agre , they may make brief written sub
Dwgmnal Court office within 30 days of the release of this decision. missions tbrough the
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