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Environment's approval of Tems of Referencs (TOR), which were granted preparatory to ag

Environmental Assessment (EA). The Minister and the private company proposing the
axpansion, Canada Waste Secvices Inc. (CWS), respond to the application.

2] The key issue rests on the statutory interpretation of the Environsental Assessment Act.
RS.0. 1990, c. E.18 (EA4). '

The Farts

[3] - The sxisting tite, occupying » 16.3-hectare area within a lmger 143.8-hectare property, is
Ticensed to meceive 125,000 tormes of non-hazardous waste per yesr. Its first phase opened in
1954 and was designed on the then prevailing theory that the resuliing pollution would be
cantrolled by natural anepuation. That Airst phase, however, prodused and continucs o produce
lsachate, which the Ministry says ix contained within the site's parametars. The spplicaats sre
coneerned about the impact of that first-phase teachate og both ground and surface water.

(4]  All subsequent phascs of the site have becn enginesred and fully lined, although the
applicants remain conoernsd about potential cantamination. The site’s neighbours allege that the
Iandfill adversely impacts their agricultural operations md csuses reproductive snomaliss in their
mimals. CWS denies any suvironmental impact outside the ite, and mtrdbutes any problems 1o
the farmers' own agricultural practices, inchuding the spraading of mennre on. their properties.

[5] In 1996, the site (and subsequantly six other Ontario sites) was acquired by CWS, a
subsidiary of Waste Managoment [ac., 1 US. coporation. In 1997, CWS decided 0 seck
npmsionofmekiehmoudundﬂnsnmnuqnnityufiso,ooowmpuyemupMA
capacity of 23.5 million cublc metyes of waste over 25 years.

The Legisiation

[6] Such an expansion is subject 10 the requirements of the EAd, which was amended
effective Yowary 1, 1997. The most sigaificant amendment adds s obligstion on & proponent,
such as CWS, to file TOR. This extra step of filing TOR gives the Minister, and, others Interested
in the proposal, information about the scope of the proponsat's propocsd EA. If the Minister
finds that Gie TOR. for an EA sre in the public interest and conformn with the puzpose of the
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logisiation, the Minister will exencise his or hee discretion to approve the TOR. The TOR thus
informs, govemms, and limits the acope of the EA. Upon ficeiving spproval of the TOR, the
proponent proceeds to the EA, which, in tum, is submitied for fae Minister’s considerstion. A
proponent ady only proceed with an ondertaking afier the BA, completed in ascordance with the
TOR, hes been approved. Amﬂnrmnﬁmmtnqnmsﬂnpmﬂomﬂtiuﬂmﬁd
perties eacly in the process.

[7]  The question in this case turps on the interpretation to be given to the 1997 legisiative
smendmenis, an interpretation thet must be considered in the context of the E4A4. Both tha 1997
and pre-1997 Isgisiative schemes requirs a propanent, whether a private corporation or a public
body, to submit sn EA 1o the Miniater far spproval. Under both the old and the vew icgisiation,
the Minister mither approves or tgjects the EA, or refers it to a Board for consideration. The
Minister had, and continues to have, the autharity to substitute his or her own degision if in
disagreement with thc Board's decision. At least pre-1997, the EA contained very specific
information s to the purposs end rationale for an undertsking such as a landfill site, including
consideration of alternative methods of carrying out the undertaking (iltemative methods) and
altornatives to the undartaking (alternatives 10). In addition, aghin ut least pre-1997, the EA was
required to dascribe the environment that would be impacted, the potential impact, and the steps
proposed to mhigate or yemedy those impacts. The EA cvalusted the advanteges and
tieadvertages of the undertaking 1o the anvhoament

{8] Apart from the sdditional requirement for public conmlation, the ouly difference
between the pre-1597 and 1597 EA requirements rests with the ad @ition of the amphasized words
in the following provision:

2.6.1.(2) Sabject to subsection (3), the environmental assessment must consist of,
(2 a.doam-ipdon of the pwrpose ofthe nndertaking;

(b) adescription of and a statement of the rationale for,
(i) te undertaking,
(it) the alternstive metheds of carrying ont the undertaking, and
ﬁmnumnﬂvummemdauhnr
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(c) adescription of,

(1) the environment that will be affected or that might reasonably be
expected 1o be affested, directly or indireotly,

(1) the effects that will be cansed or that might reasonably be expected
to be caused to the environment, sed

(iidthe actious necessary ar that may ressomsbly be oxpected to ba
necessary % prevent, change, mitigate or remedy the sffects upon
or the effects that might reasonsbly be expected upon the
snviroumat,

by the undertaking, the alternative methods of carrying out the

undertaking and the alternatives to the undertaking;

(d) an evaluation of the advantages and disadVantages to the environment
of the undmitaking. the ahemuative methods of carying out the
undertaking end the ahternatives o the undertaking; and

(®) 3 description of any comsultntion abont the undertaking by the
proponent and the resuliz of the consultation.

(3 The approved terms of reference may provide that the
environmental smassmeat coonsist of infortantion other than that
requived by subsection (2).

(91  ‘These BA requiraments, bowever interpreted, dictate the TOR that must be Hled by the
yropopest ac an initisting step. The applicable statutory wording with respect to TOR is
contzined as Sollows in the 1997 legislstion:

s5. (1) Empmpmwhmwmedvdﬁnm&mldngm
apply to the Mixister for approval to do so.

(2) The application consists of the proposed terms of reference submitted
mmmc(x)mmmwmw
submitted under subsection 6.2(3).

6. (1) mwmgvahhﬁmmwﬁmfmc
goveming the preparstion of sn mvironmental assessment for e
undertaking.

(2) The proposed fermg of reference mmst,

() indicate that the environmental assessment will be prepared in
sccordance with the requiremnents set out io subsection 6.1 {2);




Page: 5
) wsor

(c) set ont in detail the reguirements for the preparation of the
snvironmental assessment.

(3) The proposed terms of reference must be ascompanied by a description
of the comsulstions by the propoment and the results of the
consultations.

(4) The Minister shall approve the proposed termz of reference if the
Minister is catisfied that an environmental assessment prepared in
accordance with them will be consistent with the purpose of this Act

auxd the public interegt,
{10] Saction 5.1 introduces sddional public consultetion by requiring the proponent, when
preparing proposed TOR and an EA, to consuit “with such pessoos os may be interesiad.” Othex
provisions in the legislation. including £.6.1(3) above, support this new copsultation requirement.

{11] Counscl disagree as 1o the msaning ¢ be given 10 the added words "Subject to subsection
(3)", which itself stares: *The spproved terms of roference may provide that the environmeneal
uascsament censist of information other than that required by subsection (2)". [Bmphasis added]
The question is this: Does "other" mean "different from,” or doee it mean "in addition to™?

Standard of Review

[12] This question is one of statutory interpretation. The standard of ycview applicable to the
Minister's decision on this issue must be basad on 2 finctional and pragmstic approach, with 2
consideration of four factors: any privative clause, the expetisc of the decision maker, the
purpose of the provision and the legislation. and the nature of the question: Puskpanathan v.
Canada (Minister of Citizenship and Immigration), [1998] 1 S.CR. 982.

[13] In this case there is neither a privative clause nor a right of sppeal. The Minister is
considering his or her “home” smhite, The puspose of the legislation is 10 protect Onteric’s
environment. The question is ane of statutory interpretation: What are the statutory reqnirements
for TOR/EAs? The mswer to fhe question depends upon the comect imerpretation of those
requirements.
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[14] The Minister, in intespreting the provision, soust be taken to be familiar with the contest

and purpose of the provision, This preliminery question of the issues to be included In 2 TOR,
however, is to be dictinguished from the Ministar's ultimate decision ag to whether to approve

TOR. The preliminary question requires intapretstion of the parameters of mandated TOR

fequircments. The ultimate decision is one of infirmed discretion based on complex and political

considerations, a decision that must be given ?'gniﬁmt deference.

[15] Counsel for the Ministry argues that the Minister's *interpretation” decision is inseparzble
from the diserctionary political one and is, accordingly, sntitled to similar deference. Even if this
is comect, stefutory discretion must still be exercised within the comtext of the legisiation,
including the legisiative purpose, unless there is clear warding to the contrary. Sce Mudfi-Malls
Inc. v. Dntario (Minisay of Transportation end Communications) (1976), 73 D.L.R. (3d) 18 az

-+ 29 and the cases cited therein

(36) The question at issuc, however, is not the vitimate discretivmary decision of whether o
approve the TOR. Rather, it ic what information is to be put hefare the Minictar when he or she
mekes that determination. It is purely a question of statutory interpretation. On this narrow point
of law, I £nd that the Minister mnst be "correct”.

‘The Ambiguity

[17] On the question of statutory interpretation, if "other” means “in addition 0" then the
proponent of an undertaking would be required to include in an EA all the componants listed in
.8 62(1). In that case, when approving the TOR the Minister "may," in addition, seek "other”
information. If, on the other hand, "other" mesns "different from” then a proponent, at its own
option and discretion, may be relioved from falfilling the historical requireracats for an EA and
simply “design its own.” That custom design would stil! be subject to the Minister's approval,
which the Minister must still exercise in accondanse with the purpose of the legislation and the
public intersst.

“[18) The pre-1997 Aet clearly mandeted ® comprebensive EA. The 1997 Act is not as clear.
Section 6(2)(a) permits a proponecut to file TOR stating that an EA will be prepared ia
accordance with the detailed provisions of s. 6.1(2). If the proponent prefers, however, it may,
under 5, 6(2)(c), instead "set out in detail the requirements for the .preperation of the
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environmentsl sssecement.” If the proponent nhooses to nse 8. 6(2)c) (to provide detailed
requirements for the EA), should s. 6.1 be interpreted 10 mean that the proponent mey “design its
own" EA? And does it mean that the custom-tusde EA necd not incinde the traditional
comprehensive 5. 6.1(2) components because they are exempted by operation of 5. 6.1(2)? In the
altemnative, must a proponent who is providing detailed requirements for an EA inchade the s.
6.1(2) components amd, at its option, include “othar” information purseant to s, 6.1(3)?

(191 The Shorrer Oxford Dictionary has several definitions for "other® that vefar to ane of 3
group of two, followed by these definitions:

+..4. Existing besides or distinct from thas or those already gpecified or implied;
firther, additional...S. Different in kind or quality. (The Shorfer Oxford
Dictionary, Thumb Index Edition, 4th ed. 2.v. "other,”)

[20] 1In the section 6.1(3) context then, "other" information may mean “additional”
information, or it may mean “"diffesent” information. Accordingly, the meaning of "otbee” is not
clear on its face. There is ambipnity.

[21] Sueh ambiguity requires resort to rules of stastary inferpretation and certwin Sumiliar
rules apply. The act in question must be interpreted in 2 maoner that promotes its leslslatwa
purpose, while st the s2ame time complying with the legislative text, and producing 2 reasonable
result,

[22] The legislature provides assistance with fhe following provision in the Interpretasion Act,
RS.0. 1990, c.111,5. 10: :

Every Act shall be deemed 1 be renedial, ... end shall accordingly receive such
fair, large and liberal construction and intexpretation as will Dest ensure the
attainmem of the object of the Act according to its true intent, meaning snd spirit.

[23] The Ontaric Court of Appesl commented on statutory interpretation in Bapoo v. Co-
Operators General Inniaance Co. (1998), 36 OR. (3d) 616 at 620-621:
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The modemn spproach to statutory Interpretation calls on cowrts 1o interpret a
Jegislative provision in its total context. The court’s interpretation should comply
withthelegislaﬁvemmtemeleﬁalnivemmmma reasonable
and just meaning Professor Sallivan desribed the modern approach in the
following passage in Driedger on the Coustruction qf Statutes, 3rd ed., (Toronto:
Buttcrworths, 1994) at p. 131, which was cited by Kiteley J.:

Misozﬂymnﬂainmodemm-pmﬁon.mely,mmobliged
to determine the meaning of legislation in its tots] context, having regand
to the pwpose of the legislation, the consequences of proposed
imierpretations, the prasumptions and special rules of intexpretation, as
well as admissible external aids. Tn other words, the courts must consider
and take into account all relevant and admissible indicators of Legi

meaning. After taking these into accoure, the court must then adopt an
interpratation that {s appropriate, An sppropriate interpretation is one that
can be justified in terms of (a) its plauaihility, that is, its cowpliazice with
lagislative text, (b) its ¢fficacy, that is, its promotion of the lagislative
pwpose; and (¢) its avceptability, that is, the outcome is reagonable and
Just ' '

[24] In Wil-Lare Paving & Contracting L. v. Canada, [2000] 1 S.CR. 915 at 940-94
Binnia J., in dissent but not on this point, gave the following review of the wodern approach to
statutory faterpretation:

This is not t0 say that the "plain mesning” is to be spplied by & conrt oblivious to
the context. In Stwbart Imvesements Lid. v. The Queen, [1984) 1 S.CR. 536, at p.
578, Estey J. emphasized taat "[c]ouris today apply to this statute {the Income Tax -
Act] the plsin meaning rule, but in 3 substntive sense®, which he elsborsted by
refarence to the ofi-quoted passage from E. A Driedger, Construction of Statutes
(2nd od. 1583), at p. 87 (which Drisdger styled “the modem rule"):

Today thexe is only ore principle or approach, namely, the wonds of an
Act are 1o be read in their entive coniext and in thelr grammatical snd
ordinary sense harmoniously with the scheme of the Act, the object of the
Act, and the intertion of Pariamant, .

"(Wlords, likc people, take their colowr from their siroundings”, obearved
Professor I Willis at p. 6 in "Statute Intarpretetion in a Nutshell" (1938), 16 Can,
Bar Rev. 1, the classic article cited by Estey J. st p. $77 of Subor Javestnents,
supra. More recently, Professor J. M. Kemochan has made 2 similar point: *The
precise words which are in issis in relation to the facts must be weighed in the
light of successive circles of context” ("Statutory Interpretation: An Outline of
Method™ (1976), 3 Dalhonsie L.J. 333, at pp. 348-49). The Srcbare Juvesonenss
principies were fuzther addressed by Cory J. in Alberta (Treasury Branches) v.
MN.R., supra, at pare. 15:
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Even if the ambiguily were not sppareql, it is significant that in onder to
detwmine the clear and plain meening of the statutz it is always
sppropriaic to consider the “scheme of the Act, the objest of the Act, and
the intemtion of Parliament.” .

[25] In considering the meaning of 5. 6.2(3), it is appropriate w look at the purpose of the
legislation, its conrext, and its legislative history. Section 2 of the E44 states that the legistative
purpose Mis the betrarment of the people of the whole ar any part of Ontario by providing for the
protection, conservation and wise managemnent in Ontario of the environment, "Environment” is
vecy broadly defined to include not oaly air, land, water, plant, animal and human Jife, stuctures
made by humang, liquids, gases, odours, hest, sound and vibration fom hwman acﬂvidt;, but
also “the social, ccomomic and cultural senditions that influence the lifs of humans or 8
community.” (s.3(1)) Accordingly, the “puzpose” of the legislation emphasizes that it is intended
to protect, eonscrve, and wisely manage Ontarlo lapd for the people of Ontario.

26} The Minister may only decide to approve the TOR if be or she is satisfied that those
terms will produos B BA “cousisicot with the puspoae of this Act snd with the publis interest.”
(s. 6(4)) Counse] & tho Ministry argued thst the 1997 lagisiative amendments were enacted 10
make it casier for private compexiies to ohtain spproval for proposed privats undertakings. She
argued that, pro-1997, the E4A applied only to public endeavours snd was not used by private
undertakings. Private undertakings, she said, procecded under the narrower Envirommental
Protection Act, R.8.0. 1990, c. E.19 (EP4), which focussed on pothution cogtrol, rather than on
the breader environmental repercussions of a proposed undertaking. There was, bowever, 7o
evidence to support this argument. Indeed counsel conceded thet the EPA zud the £44 were
equally applicshle to private and public imdertakings, both before and after the amendments. If
designated by the Regulation, the E44 applied to a private nndertaking. At the raquest of CWS,
the Richmond Landfill Site was so designated. '

{271  As pert of its argument, the Minigtry espoased an interpretation that would provide less
restrictive requirements on private undertakings. It was pointed out that while public bodies bad
powers of expropriatios to remedy scquisition hurdles, such powers were wot available to and,
hence resiricted, private enterprises. With exprogristion powers, it was said, public bodies are
bester able to present "alternatives to” a particular site or undertzking bocause thay eould simply
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cxpropriate any property deemed necsssary. Such an option is not available to privats
enterprises. Apart ffom the sbscuse of evidence on this point, it is worth noting that CWS, tha
private compasy at issus, has sequired seven landfill sites sineé it began business in Canada in
1996. This argument by the Ministry to interpret the legislation mare wiziotly for publie entities
and less strictly for peivate enterprises is not bome out cither by the evidence or by legislative
wording.

(28] Other srgumensts indicased the Ministry's support of an interpretation that would curtall
the expense of lengthy environmental hearings and streamiine the process, This argument is
consistent with an mmalysis of the changs in Ministry divection referenced by Alan D. Levy in his
extensive article: 4 Review of Environmemal Assessment in Ontario (2002) 11 J. Envtl. L. &
Prac., 173 (Vel. If, No. 2), which the Ministry cautions was written by Mr. Lev'y on behalf of the
Canadian Environments]l Law Association. Alhongh the aricle supports the Ministy's
argoment, that the government's "overhmul® of the environments] system wes intended to bring a
much parrower spproach to environmental issues, there is no evidentiary basis or statutory
wording to suppont such a change in legislative intent. Indeed, to the contwry, the 1997
amendments added the exra TOR step to the process and added consultstion requirements.

[29 mmmxnaﬁnmmmmofmawnmﬁmwm
decislons of its statutory Board. Xt is rcasonsble to assume that the Minister would have
considered the Boand's intarpretations of Its own legislation at the time of the 1997 amendments

and that those amendments would have reflscted any change in spproach that the governmeat
intended to achieve.

[30] The only two cases hrought to our attention that touch an the scope of an EA wers Re .
Steetiey Quarry Produces Inc. (1995), 16 CELR. (N5) 161 (J. Board) and Re Wast
Northumberlend Landfill Site (1996), 19 CELR. (NS) 181 (Jt. Board). Steetley Quarry
proposed 1o establish a solid waste dlsposal site within @ quarry that it owned and operated, In’
proposing a raticnale for the disposal site, the proponent had reasoned that it had an obligation to
rehabilitate the querry and, in doing se, had an opportunity 10 provide waste management
services. This rationale was internal to the proponemt and based on its own needs; it did not
address the "need® for a waste dispoeal site 85 opposed 10 ather alternatives such as waste export,




Page: 11

waste reduction, and waste diversion. The Joint Board did not accept the EA. and did not approve
the undenaking. J¢ noted that while "need® for the undertaking was not a word specifically used
in the BA requirements, it was included in the requirement for a “rationale” for the undertaking,
particolorly when interpreted in light of the legislative purpose to better the people of Ontaris. In
so holding, it said at 188:

Justification for an undertaking on the basis of need does not form an explicit
requiremant of the EA: Act. It can, howevez, be successfully argued that implicit
in the requirement for a mationale for the undertaking is an éxpeciation that the
proposed undertaking is needed. Also, since spproval of an undectaking must rost
comfortably on the purpose nffpmvlding for the betterment of the pecpie of
Ontario, ane may conclude that if it does not enhance the community interest, it is
not needed. Further, although an undertaking mnder the EA Act may provide
substantial private benefit to the proponem, it must also vesult in derponstrable
social benefit. In sny evemt, by convention, demonstration of need is accepted as
an imrinsic past of an envirormentsl assosgment.

{31] In other words, while the proponent’s ém'pow:nwdisouc reasumable perspective, by the
end of the EA that private ueed mnst be in ascord with the legislative purpose, which is to
provide for the betterment of the people of Ontario by providing for “wise management” of the
Omtario cnviroument. The Ministes was catitled by statate to review the Stestley Quarry decision
and 10 vary it ot substitute his own opinion. He did mot. 1t must then be presumed that the
Minister was ot in disagreement with this interpretation.

[32] A yesr later, In Northumberland, mcther Joinm Raard sgafn considered the relevance of
“need”" 33 mn appropriste consideration. In this decision the Boand cited Prof Emond's
Environmenial Assessment Low in Canoda (Toroato: Emond-Momgomery, 1978). Emond in
turp had referenced a Ministry form entitled "Justification for the Need for the Undertaking” and
noted that it was a novel position for the Ministry to argue that "need” was irrelevant Such a
position was, the Board said at 208, inconsistent ‘with the “traditional principle thet the
undextaling shonld be neccssary in order to be approved.”

[33] Thus, an EA, at least pre-1997, included the "need® for the undertaking from a public
interest perspective apart ffom any corporate perspective. At some point, the Ministry began to
take the position that “need” was oot a relevant consideration mandsted by "rationale” in the
legistation. In keeping with this position, the Ministy passed 2 rcgulation removing the
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“ustification” form. The removal of the form alane, however, cannot be intcrpreted as a Ministry
. decision to delete "need” a5 a relevent statutory consideration cncompassed in the word
"rationale. The Svserley Quarry and Northumberland decisions ioterpreted "need” to be an
imponant component of "rationale.” This then wes the state of the law at the time the 1997
amendments were introduced into the House. There is no guidance from any Board decisions
made subseguent to the new legislation. We arc told this may bs becausc, since the amendments,
only two matters have been referrad to the Bouvd for hearing.

(34] A similar state of law apparently existed with the interpretation of “alterbatives to" and
“alternative methods,” which had historically been an importaat component of an EA. In contrast
10 the traditional approach, CWS specifically states that it will not address "altsrnatives to® the
proposad expansion. This is consistent with the Ministry position that a proponent s sow fice to
cemstruct {18 own EA and need not comply with the items listed in 8. 6,1(2).

(35] As mentioned owlier, the Ministry posiion favours an appromch that provides s
proponcnt with a streamilined mechsnisn for obtaining government spproval. In interpreting
legislative intent, patliamentary debates are admissibls to provide some imsight on legislative
intention: Will- Xore Paving & Contracting Ltd. v. Canada, supra.

[36] On June 13, 1996, in suswer 10 a question regarding the proposed legislation, fachding s.
6.1(3), the then Minister of the Ravironmen?, althongh refering to concerns sbout "open-caded
proocdural wrangling,” was quoted in the Official Report of Drehates (Huusard) (Ontario,
Legistxiive Assembly, Official Raport of Debates (Hansard) (Hansard) as saying:

All proponents will be subject to full enviroumentol assessents. Of that my
eolleague opposite can be absolutely asmired. Hansard, 88 (13 June 1996) at 3538
(Hon. Drenda Blliot)

[37] The Minister also said:

Envirooments] protection remains the averriding objective of the act ... A full
environunenta] assessment will mnbemqmredmdmekeyelts of the
envirormental assessiment are maimained, mcluding the broad definition of the
environment, the examinstion of alternatives, the role of the Environmemal
Asgessment Board as an indapendent decision rusker. Hansard, B8 (13 June 1996)
at 3529 (FHoo. Brenda Elliot)
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[(38] On June 24, 1996, the Minister, after refening to the "mworksbility” of the present
gystem and the need t0 "focus” the issues, stated that:

Alteroatives will be addressed under the new process. Let mes tesure my
colleagues that these reforms comnmit to @ full epviroumantal sssessment. The
requiremnent to consider project sationale and alternatives remains. Hansard, 88
(24 June 1996) st 3849 (Hon. Brenda Elliot)

[39] Read togsther, these statemems convey an intention by the Minister & cogtinue with a
broad based EA, one that would specifically include "rationale” end "alternatives,® Nothing in
the legislative debates demonstrates an integtion 0 streamline the process for privaze or pablic
proponants by reducing the legislative requirements for an EA. To the contrery, the Minister
gave specific mssarances that o “full cuvironmental sasessment™ will still be maintained."
Concers raised were apparently addressed by focuasing issues sarly in the process with the
requirement that a proponent sow consult with integosted parties and file TOR outhining its
~ proposed cavironmental asscasment,

(40] The Mimster's ststcrmemt, that "rationale” would remain & critarion, is pardeaiarly
sigrificant as that word is only contained in 5. 6.1 (2), which supparts the view that the scotion
speaks to the core of an EA.

[41) There was no indication that a proponent, either public or. private, would henceforth be
Mm‘wmibm"MMWMWMofﬁnpuﬁmqﬁmm&r
“rationale” and "alternatives.” If, as the Minister said, "rationale” and *alternatives” are required
in m BA, them it follows that they must be included in the detailed nquireraents of the TOR
wnder 3. 6(2)(c), a docmnent designed to inform the EA.

[42) Az the same time as the legislature introdnced the “extra” step of TOR, it also intoduced
an obligation on proponents to consult with iuterested parties. This amendment can anly be taken
as onc intended to broaden the scope of EAS. Any interpretation of s. 6.1(2) 1o parrow the acops
of TOR and EAs would be inconsistent with the apparent legisiative intemt to bromden
environmental reviews by early consultetion with those affected
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{43] The purpose of the legistation, which assists with the interpretation of the ambiguous
provision, includes the betterment of Oniarians by wise management of the environment. This
purpase seems to focus on the benerment of the individual and not the betterment of a corporate
proponent. In eddition to purpose, the Minister is obliged 10 consider the public interest. The
specific requirsment to consider public imerest sugpests e imerpretation that favours public
over private imerests. The concept of “wise mauagement* and the broad definition of
“environment” both lend support to the concept that a project would not be approved fhat did not
address 3 public, as opposed to & private, need or rationale. This is consistent with the most
current tribunal interprecasion of the legislation.

[44]) Accordingly, based on a reading of the legisiation, its stated pwpose, its comtext, its
histerical iterpretation, and in light of the legislative intent, which is reflected in the Hansard
debates, it follows that an EA, and bence TOR, must satisfy the liszed pequirements of 8. 6.1(2).
“Other than” means “in addition 16° and does not mean “different finmn.* This interpretation is
plansible in e legislative context, promotcs the Icgislative purpose and results in a rational
outcome,

Mobawks of the Ray of Quinte - Fiduciary Duty ) _

[45] While I find that this judicial review can be resolved based on the statutory interpretation
issue, I will briefly tum to the Mohewks' Gduciary obligation argument in case 1 wrongly
interpreted the statute.

(46] The Mohawis sre & First Nation and @ "band® within the meaning of the Mdian Ae,
R.S.C. 1985, c. »5. They occupy the Tyendinaga Mohawk Temitory, also known as the
Tysndinags Indien Reserve No. 38. The Mohawks received that reserve under Treaty 3 1/2 s a
tract of land:

under owr protection for a safe And comforable retvest fur them ... to be held and
enjoyed by them in the most free and ample manner and according 10 the several
Customs and usages by them ... and of securing to them the free and undistnrbed
possasgion and enjoyment of the same.

(Treaty No. 3 1/2, 1 April 1793, Indian Treaties & Surrenders From 1680 to
1890. vol. 1, (Ottawa: Brown Chamberlin, 1851) at 7.
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147) The CWS landfill site is located some 8 kilometres distant from the raserve adjacent lo
the beadwaters of Marysvilie Croek. The creck flows through the reserve. The Mobawks ssy that
groundwater from the site drains through the reserve. The Mohawks also state that they have a
possible elaim for more lmd that includes the land on which both the landfill and proposed
landfill are situste. The Mohawks argue that the pseacat rescrve and their potential land claims
‘ereate & fidusiary obligation on the Minister to refiain from action that would interfere with their
aboriginal rights.

[48) Given the Minister's obligation arising from the presem resezve, it is unnecossary to
consider the gffoct of the potential additional land claim. Those potential claims are, at the
moment and 2 best, speculative. The Mohawks were unable to provide any details except to sxy
that there is uncartainty shout where Bowen's Creek, ane of the reserve’s boundaries, was locatzd
when the Tresty was signed. That is being roscarched. The Mobawks also suggest that & large
tract of land was alfenated without suzzender, They are unable to provide any particnlars. As the
h&nismargimhrupqnse.wmmummaneletyamuh,ﬁelm
at lasue, 1o the extent they can be identifiad, have been privately owned for 160 yesrs. The case
law suggests that any remedy acconded 10 the Mohawiks in the event of 2 snccessful land claim
would Bkely result in an award of dmnages rather fhan an award of land. The Minister points out
that was the case in the Chippewas of Sarnia Band v. Conada {Aitorney General) (2001), 51
O.R. (34) 641 (C.A.) leave 10 appeal to §.C.C. refused, [2001] §.C.C.A. No. 63. At this stage, te
potential aboriginal claim to an unidentified body of land does not affect ar expand the duty
owed by the Minister to the Mohawks.

[49] The Mohawks, on many occasions, expressed reserve-selated concerns to CWS. These
concerns were also conveyed to the Minister in two letters dated February 18 and uly 23, 1995.
Theiasnesaddxeuedimmdedthaiollowing:

(a)  the effect of pollution from the éxisting and proposed landsite;

(b)  the reliability of the poliution monitoring data; and ]

(&)  the lack of reference to sboriginal claims and archeological aborigingl findings in
the TOR.
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TheMnimnfcundthmcommstoCWSfurmponscmddmwmhcho&aMo!;swks
directly on Aupust 12, 1999. .

[50] On the poDution control issues, all parties to the proceeding agresd during argument that
the court should not enter into the scientific fray creatad by differences of opinion between the
perties’ respective scientists. ] agree and do not do 90. Those matters are beter lef to the
discretion of the Minister with the benefit of available advice during and after the EA. The issue
before us is not whose expert is correct, or even what the experts should consider, bat whether
the TOR met the applicable statutory requirements.

{5) nerownnknowmdﬂwthapmﬁncid;wmmmhnaﬁducinmetm
spprove an undataking that would infringe on aboriginal or treaty rights. In the circumstances of
this case, it is unnecessary to examine the extent of the Minister's fiduciary relationship and
responsibility to the Mohswks becanse the reserve-related concens have now been addressed in
the TOR. Tha broed questions of the extent and scope of the fidueisry chligation would be better
detcrmined in & cagse that presented an appropriate factual foundation,

(52) While these concerns are no longer at issue, what remains at tasne is the Minister's yefusal
to include in the awessment the *nced” for the expansion and “alwernatives w* the expansion,
including alternative sitas and alternative methods of gurbage disposal. It is these onissions that
shape the Mohewls' remsiming concerns and leave them fimdemecatally: opposed to the
expansion. The Mohswks avgue that the govenmment should find alternatives 1o garbage domps
rather than axpand existing fucilities. The Minister's refisal to consider these igeues has lod the
Mobawks to withdraw from any firther consultation. In essence, their concems ave the same as
those Taised by the "neighbour" applicants: the refugal to consider the two issues that had been
historically taken into consideration by EAs before the 1997 amendments.

[53]° The Mohawks point out that the Minister, quite apart from any Sduciary duty owed to
ghoriginal people, has a stantory duty to ensure that thers is consultation with the interssted
public, which includes aboriginal people, The Minister also has a statutory duty 1 act only in
the public imerest, including the interest of those immediately impacted by a landfill expansion.
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Rt is on this basis that the Mohawks join with the "neighbours” in arguning for a statutory
interprotation that would require the Minister t include "needs” and "alteroatives” in the
proposed EA.

Public Consultation

[54]) Section 5.1 requires the proponent to "consult with such persons as may be interested”
and to repost on those consultations in the TOR. Both the individual epplicants and the Mobawks
Taise concerns sbout the adequacy of public notice and the Limits placed on consuitstion. Putting
sside for the tmoment the Mokawks' unilatera] withdrawa! from the consultxtion process, it seems
that, in substance, and on the specific facts of this case, the affected parties wore givan the
Opporhmity to provide input on the scoped TOR. These are not the facts on which to decide the
parsmiemss or procedure for adequate public consultation or whether the Crown has a duty, by
tengom of any special reiationship, to consult directly with aboriginals. Those issuss should be
left 10 be determined on another occasion on appropriate facts,

Dispositios :

[55] 1Inthe result, the decision of Septembér 16, 1999 approving the TOR is quashed. Counsel
may address costs by written submissions. The applicants will have 7 days to submit a bill of
costs of the judicial review and to provide written submissions, The respondents will have 7 days
to respond. The submissiont are to be filed with the Registrar of Divisional Court.

DATE: June 17, 2003
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CUNNINGHAM A.C.J.:

| have had the benefit of reading and carefully considering the reasons of my

Isarned colleague. Respectfully, i two important areas, ! disagree for the foliowing
IBASONS.

The Logislation

11  The proposed expansion of a landfl site is govemned by the requirements of the
Environmental Assossment Act (EAA), R.5.0. 1890, c.E. 18.

[2] The purpose of this Act, a2 setout in 5. 2 thareof is siated,

The purpose of this Act ls the betterment of the ﬁeuple of the whole or
&ny part of Ontario by providing for the protection, conservation and
wise management in Ontaric of the environment.

3]  Within 5. 1 of the Act, "environment” is defined to mean (z) air, land or weter; (b)
plant and animal life, including humen ife, (c) the social, economic and cultural
conditions that Influence the life of humang or 8 community; (d) any building, structure,
machine or other devise or thing made by humany, (e) any solid, fiquid, gas, odour.
heat, sound, vibration or radietion resulling directly or Indirectly from human activities, or

(") any part or combination of the foregeing and the interreletionships between any two
ar more of them,

(4] Pursuent to s. 5, a proponent must 8pply to the Minister for approval to expand.
Onee agalin, *praponent” is defined in . 1 to mean 8 parson who (a) carries out or
Propoeed to carry out an underiaking, or (b) is the owner or person having charge,
management or oontrol of an undertaking. “Undertaking” maans (a) an enterprise or
activity or a proposal, plan or programme In respect of an enterprise or activity by or on
behalf of Her Majesty In Right of Ontario, by a public body or public bodies or by a
municipality or municipafities or (b a major commercial or business enterprise or activity

(5] In the present case, Canadian Waste Services Inc. ("CWS") raquested that it be
designated by the regufations In order to bring it within the ambit of the EAA.
Accordingly, the iandfill site in question (along with another) was designated fo be
subject to the provisions of the £A4 pursuant to O.Rep. 369/39, May-June 16, 1996.

Simply put, thic was done because the SAA does not apply to private undertakings
uniess so designated, :

6] In 1996, the EAA was amended to include, as an interim step in the
environmental assessment process, the preparstion by a proponent and the approval by
the Minister of terms of reference ('TOR"). The 1296 amendment also. provided that the
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proposed TOR had to be accompanied by a description of the consultations by the
proponent and the results of those consultations. '

[8] As a proponent, pursient to s, 6{2), CWS hed an option. It could either have
procsaded pursuant to &. 6(2)(a) and indicate that the environmental assessment would
be prepared in accordance with the requirements set out In subs. 6.1(2), the "generic”
approach, or it could proceed pursuant to s. B(2){c) which mandated that it set out in
detail the requirements for the preparation of the environmental assessment.

(1 Had CSW chosen to proceed undgr subs. (6)(2)(a). that Is to say in accordance
_ With the requirements set out in subs. 6.1(2), it would have had to provide, zmongst

other thinge, (a) a description of the purpose of the undertaking: {b) @ description of and
a Statement of the rationale for

{  theundertaking,
() the glternative methods of carrying out the undertaking, and
(i) the sitamativs to the undertaking.

As stated, CWS chose o proceed pursuant to s. 6(2)(c), which it was perfectly entitied
to do. By teking that approach, CWS was obliged to set oul in detall the requiremants
for the preparation of the environmental assessment. Once the propesed TOR s
complete, pursuant to s. 6(4), the Minister *shall” approve the TOR if he b6 satisfied an

environmental assessment prepared in accordance with them will be consistent with the
purpose of the Act and with the public interest.

[10) It is important to look as wel at 8. 8.1(3). Clearly, s. 6.1(2) defines what
&N environmental assessment must consist of. However, s. 6.1 (3) states, “the approved

terms of reference may provide that the environmental assessment consists of
Information ather than that required by subs. (2).

[11] Section § of the EAA requires the proponent to obtain the Ministers
approval before proceeding with a proposed undertaking. The Minister approves, first,
the TOR and, subsequentty, the environmental assessment. Saction 6 concerns the
@pproval by the Minister Of the proposed TOR. Subs. 6(2) allows the propenent
Tlexdbility as to what will be contained in the proposed TOR. Subs. 8(2)(c), together with
§. 6.1(3), permit the proponent to desigh 2 TOR thet addresses the public intergsts in
the spedific context of the proposed undertaking. CWS chose this optien. They could
have chasen to design its TOR in accordance with the terms prascribed by subs.
6(2)a). One of the major complaints of the applicant Is that CWS did not consider
altemnative sites or the need for the proposed undertsking. Even if CWS had chosen to
proceed in accordance with the “generic® tems prescribed by subs. 8(2)a), there still
would have been no requirement t consider afternative sites or the need for the
proposed undertaking. The “generic® TOR are set out in subs. 6(2)(a) and are ligted in
8. 6.1(2). As | have stated, CWS has chos=n not to proceed that way, but rather to
proceed pursuant to 8, 6.1(3) which states that the approved TOR may provide that the
environmental assessment consist of information other than that required by subs. (2).




-4-

In other words, i permits a proponent to design 2 TOR that addresses the public
interest in the specific context of its proposed undertaking. It is & choice granted to
proponents and CWS has chosen it.

[12] The old Act did not contain a requirement for terme of reference. Rather,
I prescribed one generic environmental assessment for afl undertakings. !t is submitted
by the respondent, Minister of the Environment ("MOE™), that the Act was emended
because ans size did not fit all and because the generic environmental assesement was
designed for public projects. Because they ﬁ:d no pawer to exproprigie, private
proponents had real difficulty. Accordingly, the Act was amended to parmit proponents
to choose to conduct environmental mssessments differsntly from the generic
environments! assessment. Thue, to ensure that every environmental assessmant

would be consistent with the purposes of the Act and the public interests, the additional
requirement 1or terms af reference was added.

13l The issue therefore is whether subs. 6.1(3) means what it says, which ia.
thst a proponent in designing its own environmental assessment is sntitled to use
information “ather than® that required by subs. (2) or whether 5. 8.1(3) means that in
designing its own environmental assessment, a proponent may provide that the
environmental assessment consist of information in addition to that required by subs.
(2). In my view, if the legislators had meant the Iatter, they would have said so. To
conclude otherwise would be to render s, 8.1(3) meaningless, Surely a proponent can
always submit additional materiel even if it chaases to proceed by way of the “generic”
8. 8(2)(w) and 5.1(2). There is-no ambiguity in this wording and clearly s. 6.1(3) must be
read in conjunction with ss. €.1(2) and 8(2)(c). Beceuse there i& no genuins ambiguity
here, it is wholly unnecessary to review the legislative history. In Bell ExprossVu Limited
Partnership v. Rox, 212 D.L.R. (4™ 1, the Supreme Court of Ganada had occasion to
revisit the principles cf statutory interpretation. At p. 21, lacobucdi J. had this to say,

What, then, in law. is an ambigulty? To answer, an ambiguity must be
‘real” (Marvotte, supra at p. 115). The words af the provision must be
- ‘ressonably capable of more than one mesning® (Westminister Bank
Lid. v. Zang [19668] A.C. 182 (H.L.) ut p. 222, per Lord Reid). By
necessity, howover, one must consider the “entire context® of a
' provision before one can determine if it is reasonably cepsble of
multiple interpretations. In this regard, Major J.'s statement in
CanadianOxy Chemicals Ltd. v. Conada (Attorney Beneral), |1998) 1
S.C.R. 743 is =apposite; “It ls only when genuine smbiguity arises
between two or more plausible readings, each squally in accordance
with the intentions of the statute, thet the courts need to resort to
extemal interpretive side® to which | would add, “ingluding other
- princlples of interpretation®.

For this reason, embiguity cannot reside In the mere fact thet several
courts... or, for that matter, several doctrinal writars... have come to
different conclusions an the Interpretetion of a given provision. Just as
it would be impreper for one to engage in a preliminary tellying of a
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humber of decisions supporting competing interpretations end then
imply that which recaives the “higher score™, it Is not 2pproprists to take
as one's starting point the premise that differing interpretations reves!
.ambiguity, It i necessary, in every case, for the court charged with
interpreting a provision to undertake the conceptual end purposive
approach set out by Driegder and, thereafter to determine if “the words
are ambiguous enough to induce two people to spend good money in
backing two opposing views as to their meaning® (Willis, sugra at pp. 4-

[14] We must read ¢. 8.1(3) in the context of the other sections, Including the
PUrpose of the Act. if CWS had chosen to proceed pursuant to s. B(2)(a), % could
simply have flled a single document sisting thet it would be procaeding in accordance
with the “generic” requirements outlined in €. 6.1(2). They chose not to do that. Rather,
they chose to design their own environmental assessment pursusant to the provisions of
8§ 6.1(3). It must not be forgotien that what we ara considering here s something at the
very beginning of & long process. What is being considered here is simply the terms of
reference. After the environments! ascessment has been submitted, there will be an
extensive review process with further and more expansive opportunities for publlc
comment. The approval of terms of reference is no guarantee that the prepessd
expansion of this kandfill site will be approved by the Minister. Indead, CWS has not
even presented ifs snvironmenta! sssessment lo the Minlstar for approval. The
proposed TOR require CWS to consukt with the public and with the Mohawks of the Bay
of Quinte ("MBQ") as part of the environmental assessment, and this gives all of the

applicants additional oppariunities to consult and to make their views known fo CWS
and the Ministry.

[15] In the present case, before the final TOR were submitted by CWS for
ministerial approval, several drafis were approved and commentad upon by Ministry
staff and other govemnmant agencies which have knowiedge and expertise in the area.
This review proczss was extensive and the decision by the Minister to spprove the TOR
was made after considering, not only the submissions of CWS, but the
recommendations of the govemment roview team, as well a6 comments received from
interested parties during {he public comment perdod. The Miniater Is required. pursuant
f0 6. 6(4), to approve the TOR If he Is sstiefied thet an environmental essessment in
accorgance with them would be consistent with the purpose of the Act and with the
public interest. That was the basis on which the Minister approved the subject TOR.
The TOR proposed by CWS end approved by the Minister do provide for a detailed and
full environmental assessment 1 would appesar that the primary concem of the
appiicants is that the TOR do not require CWS to consider further, In the next stage of
its studies, aiternative kandfill shtes for expansion or the need o expand this landfiled
site. In my view, there is no such requirement in the legisiation, The detalled and full

environmental assessment proposed by CWS and zpproved by the Minister, however,
will include the following: :

(1) & description of the purpose of the undertaking;
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{2) a definition and description of the undertaking (to be further defined and
described through the preparation of the environmental assessment);

(3) an assessment of altemative methods of carrying out the undenaking;
(4) a desciiption of the environment potentislly affected by the undertaking and-
allamatives; .

.(5) a description of the effects that will be caused or that might reasonably be

expected to be ceused 10 the environment by the undertaking and the
altemative:

(€) a description of mitigation mmures that ars necessary o pravent, or reduce
significant adverse environmental affects upon the environment;

{7)an evaluation of sdvantages snd disadventages %o the environment as 8
result of the undertaking and the altematives;

(8) a report on the consultation undertaken by CWS in carying out and prepering
the environmental asssssmont, .

Moreover, within the TOR there I8 a whole section on altarmatives 1o be evaluated, all of
which will ba considered and assessad during the environmentel asssssment. Although
an assessment of eifermatives to the expansion of this partiular landfil wil not be
considered during the environmental assessment, alternative methods for carrying out
the undertaking, according to the TOR, will be considered and assessed during the
environmental assessment. These dre exiansive. As well, the TOR and the background
documents thereto describe the approach to be taken by CWS In the gnvironmental
assessment. This will, | accept, ensura that the additional langfil capacity being applied
EA will be provided while protecting the environment and thereby the purpose of the

116} The simple reality based on the record s that ths applicants do not want
this landfill et all and surely do not want to see It expanded. In my view, CWS has
complied not only with the spirlt of the legisiation, not only with the purpose of the Act,
but with the letter of the leglsiation In choosing to design Its own environmental

assessment, an assessmant which fully complies with the Act and which will be
complete, comprehensive and balanced,

Standard of Review

7] " As to the standard of review, | am persuaded that this Court cught 10 show
a high level of deference to & Minister's discretionary decision to approve terms of
reference. In my view, the Supreme Court of Canada in Suresh v, Canada (Minister of

Citizenship and immigration) (2002), 208 D.L.R. (4™) 1 at 20, completely answered this
question when it stated,
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Decisions of Ministers of the Crawn In the exsrcise of discrelionary powers in
the administmtive context should gsnerally receive the highest standard of
deference, namely patent unreasonablengss. This case shows why. The
broad regulatory purpose of the Ministerial permit Is t0 reguiste the provision
of health services “in the public interes”, This favours a high degree of
deference, as does the experisa of the Minister and his advisers, not ko
mention the position of the Minister in the upper echelon of decisionemakers
under statutory and prerogative powers. The exercise of the power turns on
the Minister's appresiation of the public interest, which Is a function of pubdlic
poficy in it fullest sense.

[18] in the present caco, the reapondent urged that & Minister's decision ought
to be In the *hard 1o review” category. It is a political decision based en a muittude of
policy considerations and the weighing of competing Interests. it argues that maat
human activity is harmful 1o the anvirenment gnd that in the present eage the Minister
had to. recognize and balance the public intsreet of envionmantal protection and the
right of the landowner to conduct and expand its lawful business on its own private
property. | completely agree with the respondent's submission in that regard.

[19] In the present case, the experiise of the Minister is demonstrated In a

number of ways. The greater the level of expert consultaiion, the higher the leve! of
deference cught to be. For example,

(1) S. 6(4) of the Aot requires the Ministor to epprove the proposed TOR ¥ the
Minister ja saticfied thet en environmental assessment prepared In

accordance with them will be consistent with the purpose of the Act and with
the: public interest.

(2) 8. 2 states that the purpose of the Act Is the bettermant of the people of the

whole or any part of Ontario by providing for the protection, conservation and
wise management of the environment. :

"(3) 8. 31(3) recognizes the important political nature of the decision by requiring
the Minister himself to meke the decision whether to approve the TOR. This
cannot be delegated. &. 31(1) permite the Minister to tonduct research with
respect to the environment or ehvironmenta! sssossments, to conduct studiss
of the quelity of the envircnment, to conduct studies or environmental -
planning or envirenmental agsessments designed ta lead 10 the wise use of
the environment by humans, and to make such investigations, surveys,
examinations, tests and other mrangements as he considars necessary.
Here, Ministry staft conducted numerous reviews, examinations and tests. and
reported their findings and recommendations to him,

(4) When the. environmental aseesement is submitted for approval, and further
_consultation has been reviewed by the Ministry and been subject to public
comment, the Minister may approve o refuse to spprove the undertaking and
the Minister must give written reagons for his decision. All of this Is subject to




the approval of the Lieutenant Governor in Council or such ministers as the

Lieutenant Gavernor in Councll designates. and such involvament by the

Iﬂ:::?n?bn Govemor in Councll at this stage highlights the polttical nature of
eoision,

{20] There Is criticiem that the Minister's reasons were brief and belated. While
there is no stabutory requirement that the Minister give reasons at this atage, he did sc.
No appeal fies from his decigion, nor Is there any privative clause protecting it from
judicial review. Although reasons are not normally given for a political decision, the

Minister's brief reasons adaquately dealt with the Important issues and did not exiand
into frrelevant aress.

[211 As » Minister, on the basig of the advics recelved, he might well have

\Cunpingham A.C..J.

Released: June 17, 2003
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