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Dear Madam Justice Bellamy:

My office has been following the “Good Government” phase of your inquiry with interest, and
I note that the issue of open meetings arose in both the mayors’ panel on January 27 and the
media panel on January 28. In particular, there was a discussion about whether the existing
open meetings provisions in the Municipal Act (the Act), particularly the in camera exceptions,
are appropriate and sufficient.

The issue of openness and transparency regarding the governance of municipalities has been of
concern for the Office of the Information and Privacy Commissioner/Ontario for some time. It
is an issue I first raised in my 2002 Annual Report, calling on the province to enact a tough new
open meetings law to ensure transparency and accountability in municipal governments.

It is our experience that transparency, integrity and accountability are of concern in
municipalities across the province. Issues of “backroom” sessions, last minute changes to
meeting agendas and the inappropriate use of “in-camera” sessions have grown in the province
over the last few years. While your work is focused exclusively on the City of Toronto, your
findings and recommendations could end up being applicable across Ontario.

Last fall, my office released a detailed report on this issue titled, Making Municipal
Government More Accountable: The Need for an Open Meetings Law in Ontario (attached).
This paper follows up on my Annual Report recommendation and calls upon government to
introduce new legislation to address these growing concerns around accountability. In releasing
the paper I stated, “...the current rules leave too much room for potential abuse. We need a
new law that will encourage integrity and help ensure that elected and appointed municipal
officials operate in the public interest. The public has the right to know how decisions are
made and to participate in the decision-making process.”
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In my view, the existing open meetings requirements in the Municipal Act do not go far enough
in protecting the public interest. The definition of a “meeting” is insufficient and imprecise.
Moreover, there is no clear obligation on municipalities to provide the public with advance
notice that sets out the date, time, location and specific subject matter of all meetings. Also, if a
municipal council or board refuses to abide by the open meetings requirements in the
Municipal Act (e.g., it holds an in camera meeting that does not fit within the exceptions
permitted by the statute) citizens must turn to the courts to seek a remedy, which can be a
cumbersome, expensive and time-consuming process.

A new municipal open meetings law must:

e require municipalities to give'the public adequate advance notice of each
council and committee meeting;

« prohibit councils from considering business not included on a published
notice;

o give the public a legal right to complain if it feels that open meeting rules
have not been followed;

o establish an efficient and accessible oversight system, with a body
responsible for investigating complaints and resolving disputes; and

o provide remedies and penalties if the law has been broken.
I encourage you to take a look at my report in light of the work that you are undertaking. 1
would be pleased to meet with you to discuss our concerns and suggestions to ensure

municipalities operate in an open and accountable way that serves the public interest.

Sincerely yours,

/A

Ann Cavoukian, Ph.D.
Commissioner

/
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Introduction

The principle of open government is a linchpin of democracy because it allows citizens to
scrutinize the activities of elected officials and public servants to ensure that they are acting
in the public interest. One pillar that supports open government in Ontario is the province’s
freedom of information laws that give people the right to access government-held
information.' However, the second pillar that supports open government — requiring public
bodies to conduct open meetings — is only partly built.

In the United States, the federal government and all state governments have enacted open
meetings laws that guarantee, with limited exceptions, that the public can attend meetings of
public bodies, including municipal governments. Ontario does not have a stand-alone open
meetings law that requires provincial and municipal governments to open their meetings o
the public. Instead, open meetings requirements tend to be subsumed in other pieces of
legislation governing public bodies, such as the Municipal Act?

This paper explains why the Information and Privacy Commissioner is urging the Ontario
government to introduce a comprehensive open meetings law that would first apply to
municipal governments. In particular, it points to the detailed and comparatively tough open
meetings laws that exist in U.S. jurisdictions. Although Ontario’s Municipal Act requires,
with limited exceptions, that all meetings be open to the public, it does not go far enough.

A new municipal open meetings law must:

e provide a clear, precise and practical definition of a meeting;

e require municipalities to give the public proper and adequate advance notice of each
council and board meeting;

e prohibit councils and boards from considering business not included on a published
notice:

e give the public a legal right to complain if it feels that open meetings rules have not been
followed;

e establish an efficient and accessible oversight system, with a body responsible for
investigating complaints and resolving disputes: and

¢ provide remedies and penalties if the law has been breached.
The Need for an Open Meetings Law
In a democracy, the people are vested with ultimate decision-making authority, which they

delegate to elected representatives and other public servants. Except in very limited and
specific circumstances, public officials should conduct their business in open, not in secret,
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and ensure that the people to whom they are accountable — the public ~ are given proper
notice of all meetings.

Comprehensive open meetings laws facilitate citizen participation in the policy and decision-
making process of government. They enhance the ability of the public to evaluate the
performance of the individuals whom it has elected to represent its interests. Open meetings
laws may also serve to build public confidence in government by assuring the public that
elected and appointed officials are serious about keeping corruption and favouritism out of
the decision-making process.3

Municipal governments take considerable pride in their open business style and, in some
respects, they deserve this reputation for openness. However, public concerns are pushing
them to be even more open. In the 2003 municipal election campaigns in Ontario,
transparency and accountability have become hot issues. In the City of Toronto, for example,
at least three of the five main candidates for mayor have complained that too many municipal
meetings take place in “backrooms” away from public scrutiny. Some call for tougher ethics
rules, and others point to a need to reduce opportunities for closed meetmos

The print media in Ontario have also cited instances where municipal councils and boards
allegedly have closed meetings to the public for questionable reasons. For example, The
Hamilton Spectator has complained that a Hamilton city council search committee met five
times to discuss issues around the hiring of a new city manager. Both the content and
existence of these meetings were kept secret from the public. In an editorial, the Spectator
noted that “the remedies when councils meet improperly in secret are minimal” and urged
that a new law be established that would “set penalties for councils that disregard the law. ”

Similarly, The Kingston Whig-Standard reported that a citizens’ group in South Frontenac
sent a letter to the South Frontenac Township Council, urging it not to hold a debate about
garbage collection behind closed doors. According to The Whig-Standard, the council “took
the unus%al step of going in camera to talk about a system for collecting recyclable
garbage.”

Existing Open Meetings Requirements in Ontario

The importance of conducting meetings in public is part of Ontario’s democratic culture and
legislative framework. By convention, the Ontario legislature holds its proceedings and
debates in public. However, the Standing Orders of the Legislative Assembly of Ontario
allow for closed sessions. All “strangers” may be excluded from the House or any Commuttee
on 7a motion properly moved and adopted by the House or the Committee, as the case may
be.

In the broader public sector, the Ea'ucatzon Act requires, with limited exceptions, that school
board meetings be open to the public.® Similarly, the Police Services Act mandates that
subject to certain exceptlons meetings and hearings conducted by municipal police services
boards be held in pubhc On a broader scale, the Municipal Act requires, with limited
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exceptions, that all meetings of municipal councils and boards be open to the public.'

However, a meeting or part of a meeting may be closed to the public if the subject matter
being considered is:

o the secunty of the property of the municipality or local board;

e personal matters about an identifiable individual, including municipal or local board
employees:

e a proposed or pending acquisition or disposition of land by the municipality or local
board:

» labour relations or employee negotiations;

e litigation or potential litigation, including matters before administrative tribunals,
affecting the municipality or local board;

e advice that is subject to solicitor-client privilege, including communications necessary
for that purpose;

e amatter in respect of which a council, board, committee or other body may hold a closed
meeting under another Acr.'!

Moreover. a meeting must be closed to the public if the subject matter relates to the
consideration of a request under the Municipal Freedom of Information and Protection of
Privacy Act if the council, board, commission or other body is the head of an institution for
the purposes of that Act.'*

However. the open meetings requirements in the Municipal Act do not go far enough in
protecting the public interest. As will be illustrated below, the definition of a “meeting” is
insufficient and imprecise. Moreover, there is no clear obligation on municipalities to provide
the public with advance notice that sets out the date. time, location and specific subject
matter of all meetings. Also, if a municipal council or board refuses to abide by the open
meetings requirements in the Municipal Act, citizens must turn to the courts, which can be a
cumbersome, expensive and time-consuming process.

A new law is needed to ensure that both municipal officials and the public have a clear
understanding of which gatherings constitute a “meeting” and which do not. It needs to
ensure that citizens are given proper advance notice of meetings, and that municipal councils
or boards do not try to slip something onto the agenda at the last minute without telling the
public. It needs to ensure that the public has access to an efficient and effective oversight
body that can investigate complaints and resolve disputes. The law must also provide
remedies or penalties if municipal officials refuse to comply with open meetings
requirements.
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Definition of a Meeting

An open meetings law must provide a clear, precise and practical definition of a meeting.

The issue of what constitutes a “meeting” has dogged municipalities for years. The media
occasionally report that a municipal council or board has held an “informal” meeting, without
proper notice, invariably accompanied by cynical allegations that elected officials are trying
to avoid an open public process for dealing with controversial issues. Municipal officials may
argue, often with good reason, that chats over lunch or discussions at informal social
gatherings are not true "meetings." However, such debates will continue to rage unless we
‘have a definition of a meeting that is clear and easily understood.

For the purpose of the open meetings section of the Municipal Act, a “meeting” is simply
defined as any regular, special, committee or other meeting of a council or local board."® This
“a meeting is a meeting” definition merely describes the types of meetings that may be held
by a council or board and provides little help in resolving ongoing debates about whether
certain “backroom” or informal gatherings of municipal councillors or board members were
meetings that should have been held in public.

The courts in Ontario have stepped in on occasion to provide direction on what constitutes a
“meeting.” In Southam Inc. v. Hamilton-Wentworth (Regional Municipality) Economic
Development Committee (1988),'* the Ontario Court of Appeal considered whether a
workshop on proposed economic development held by the respondent was actually a
“meeting.” A municipal bylaw required all meetings of council and committees of council to
be open to the public, with limited exceptions. The workshop was not held in the usual
meeting room and the newspaper was excluded from the meeting.15

The Court noted that the bylaw provided no definition of “meeting,” so it referred to Black’s
Law Dictionary, which defines a meeting as: *“ ... an assembling of a number of persons for
the purpose of discussing and acting upon some matter or matters in which they have a
common interest ..."” In the context of a statutory committee, “meeting” should be interpreted
as any gathering to which all members of the committee are invited to discuss matters within
their jurisdiction.l(’ The Court found that the committee workshop was indeed a meeting and
was held in camera contrary to the bylaw.17

An open meetings law that applies to municipal councils and boards in Ontario should
provide a clear, precise and practical definition of a meeting. Most people would agree that a
gathering of all municipal councillors or board members where a decision is made or formal
action is taken would constitute a meeting. However, it would arguably be unreasonable and
impractical to include accidental encounters or informal social gatherings between a minority
of municipal councillors or board members in the definition of a meeting.

Is a gathering a “meeting” only if a majority of municipal councillors or board members are
present? Does a meeting occur if municipal councillors or board members simply
“deliberate” about public business or public policy? What about an exchange of e-mail
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messages or a debate in an Internet chat room? Would participation in electronic forums such
as these constitute a “meeting?”

In U.S. open meetings laws, there are a variety of definitions of the term “meeting,” but at
Jeast two common indicators may be found in many of these definitions. First, a “meeting”
may only be deemed to have taken place if a “quorum” of a public body’s members is in
attendance. A quorum is usually defined as a simple majority of the members of a public
body; it is the number of members who must be present for a public body to act.'® A majonty
of state open meetings laws use a quorum as the test for whether a meeting has taken place

Second, all states define a meeting as including the “deliberations” of a public body leading
up to a decision, even if no formal action occurs. % Massachusetts further defines the term

“deliberations” as “‘a verbal exchange between a quorum of members of a governmental body
attempting to arrive at a decision on any public business within its jurisdiction. »2l

Some examples of states that include the quorum and deliberations indicators in their
definition of a meeting include:

e Arizona defines a meeting as “the gathering of a quorum of members of a public boddy to
propose or take legal action, including any deliberations with respect to such action.”

e Texas provides that a meeting is “a deliberation between a quorum of a governmental
body. or between a quorum of a governmental body and another person, during which
public business or public policy over which the governmental body has supervision or
control 7i§, discussed or considered, or during which a governmental body takes formal
action.””

e Oregon and West Virginia define a meeting as “the convening of a governing body of a
public body for which quorum is required in order to make a decision or to deliberate
toward a decision on any matter.”**

The debate over whether a particular gathering constitutes a “meeting” has been subject to
litigation 1n the courts and other complaint or advisory forums in U.S. jurisdictions with open
meetings laws. In Virginia, the Freedom of Information Advisory Council and its staff 1ssue
advisory opinions interpreting provisions of the Virginia Freedom of Information Act (FOIA)
upon request by citizens, public officials and reporters > The council has issued advisory
opinions about the FOIA’s open meetings provisions, including whether a particular
gathering was a “meeting.”zo

For example, the council found that a proposed e-mail network, consisting of the members of
the Winchester city council, the city manager, and the city attorney, among others, would be
more akin to a meeting than to mere correspondence and noted:

The network would allow an electronic conversation to ensue, in which ideas
concerning public business could readily be exchanged among all members of a
public body ... While this conversation might not ensue as instantaneously as a face-
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to-face conversation, the end result would be the same exchange and discussion of
ideas outside of the public's view.”’

Notice Requirements
An open meetings law must:

e require municipalities to give the public proper and adequate advance notice of each
council and board meeting;

e prohibit councils and boards from considering business not included on a published
notice.

The Municipal Act contains at least one provision that specifically requires a municipality to
provide the public with notice of certain meetings. Section 150 sets out a municipality’s
power to licence and regulate busmesses for the purposes of health and safety, nuisance
control and consumer protectlon ® Subsection 150(4) states that before passing a bylaw
under this section, the council of the municipality shall, except in the case of emergency:

e hold at least one public meeting at which any person who attends has an opportunity to
make representation with respect to the matter; and
e ensure that notice of the public meeting is given.29

However, the Municipal Act does not contain a general provision that requires municipalities
to provide the public with advance notice that sets out the date, time, location and specific
subject matter of all council and board meetings. Instead, subsection 238(2) simply requires
that every municipality and local board pass a procedure bylaw for governing the calling,
place and proceedings of meetings.30 In other words, it is left up to municipalities to decide
whether they wish to include formal requirements in their procedure bylaws that the public
be provided with proper and adequate advance notice of each council and board meeting.

In practice, many municipalities are using their Web sites to publish advance schedules and
agendas for council and board meetings and the subsequent minutes for such meetings.
However, the print media in Ontario continue to cite instances where municipal councils and
boards have allegedly failed to provide the public with proper notice of meetings. For
example, The Ortawa Citizen has reported that the Ottawa Public Library Board had a regular
practice of starting meetings one hour before the publicly announced time of 7 p.m. and
immediately moving in camera. No public notice was ever given that a meeting was
happening at 6 p.m.31

Similarly, the Dunnville Chronicle noted that on December 17, 2002 and January 10, 2003,
Haldimand County councillors met with senior managers to discuss 283 projects and priority
issues, including the timelines for the development of the county’s first official plan The
Chronicle alleged that the meetings were not advertised and the media were not notified.*
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Most U.S. open meetings statutes have a general provision that require public bodies to
provide proper and advance notice of all meetings to the public, although the particular

notice requirements vary from statute to statute. Notices that fail to identity the place, date
and time of a meeting are usually deemed to be in violation of the law.*

In most states, the statutory notice requirements set the minimum standard that must be met.
Public bodies may give more extensive notice than stipulated in the open meetings law. >
Notice requirements found in other statutes or in local ordinances or regulations may also
supplement the requirements set forth in an open meetings law.*

The advanced time period within which the public must be notified of a meeting varies from
state to state. Some open meetings laws prescribe specific notice periods that vary from 24
hours to 10 days prior to regular meetings.“ A small number of states do not prescribe a
specific time period but instead require that “‘reasonable notice” be given.37 For example,
Maryland requires “reasonable advance notice to the public,”38 while Oregon requires
“public notice, reasonably calculated to give actual notice to interested persons including
news media.”*’

Many states require public bodies to provide an agenda to the public at some designated time
before a meeting.*” However, only a small number of states define the term “agenda.”' In
Delaware, an agenda is defined as “a general statement of the major issues expected to be
discussed at a public meeting ...*% In California, local public bodies are only required to
provide “a brief, general description of the business to be transacted or discussed.”*

Hawaii's “Sunshine Law” prohibits a board from meeting unless written public notice,
including an agenda of items to be discussed, is provided at least six days before the
meeting.™ If the notice period is not complied with, the meeting must be cancelled.® After
an agenda has been filed, a board may not add an item if it is of “reasonably major
imponurlgc" and action on this item by the board would affect a significant number of
persons.

In general, a notice must be posted in a location that is freely accessible to the public:.“7 Some
states require that notice be filed or posted for public inspection in the office of the public
entity in queslion.48 For example, Arizona requires public bodies to file a statement with the
secretary of state or clerk of counties, cities or other bodies stating the location of public
notices of meetings.‘w Oklahoma requires public bodies to give an annual schedule of
meetings to the secretary of state for state entities or the appropriate county or municipal
clerk for county, municipal, district and regional public entities.>®

Some states require that notice of a meeting be sent to or printed in a newspaper in the city or
town where the public body will be meeting.j1 Few open meetings statutes require public
bodies to post notice of meetings on their Web sites, although this is now a common practice
in many jurisdictions.

10
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Right to Complain / Oversight Body

An open meetings law must:

e give the public a legal right to complain if it feels that open meetings rules have not been
followed;

o establish an efficient and accessible oversight system, with a body responsible for
investigating complaints and resolving disputes.

In most U.S. states, relief for violations of open meetings laws is available on application of
“any person,” “any taxpayer,” or “any citizen of the state.””? Some states, such as Indiana, do
not require plaintiffs to allege or prove that they have suffered any special damage different
from that suffered by the public at large.”® Other states, such as Connecticut, require
plaintiffs to show a specific personal and legal interest in the subject matter and some
possibility of a special and injurious effect on that specific interest to establish a complaint.>*
Oregon allows “any person affected by a decision” to sue under its open meetings law.”

Ontario’s Municipal Act does not provide the public with a formal right to complain about a
violation of the open meetings rules in section 239. However, there are two general
provisions that an individual may use to attempt to (1) quash a bylaw for illegality or (2)
“restrain by action” the contravention of a bylaw.

Subsection 273(1) states that upon application of any person, the Superior Court of Justice
may quash a bylaw of a municipality in whole or in part for illegality. Subsection 273(2)
further defines a bylaw as including an order or resolution.’® In other words, an individual
could ask the Superior Court of Justice to quash a procedural bylaw for illegality if the bylaw
failed to fully address the calling, place and proceedings of meetings, as required under
subsection 238(2) of the Municipal Act.

Similarly, a member of the public could use subsection 273(1) to challenge a municipal body
. that passes a resolution to hold a closed meeting. Subsection 239(4) states that before holding
a meeting or part of a meeting that is to be closed to the public, a municipality, local board or
committee must pass a resolution that states that a closed meeting will be taking place and
the general nature of the matter to be considered at the closed meeting.57 A member of the
public could ask the Superior Court of Justice to quash such a resolution for illegality if the
general nature of matter to be considered does not fit into the list of exceptions to open
meetings found in subsection 239(2) (e.g., personal matters about an identifiable individual)
or if the resolution fails to otherwise comply with the requirements of subsection 239(4).

A member of the public could also attempt to use section 443 of the Municipal Act if a
municipality contravenes its own procedural bylaw governing the calling, place and
proceedings of meetings. Section 443 states that if any bylaw of a municipality or local board
under this or any other Act is contravened, in addition to any other remedy and to any penalty
imposed by the bylaw, the contravention may be “restrained by action” at the instance of a
taxpayer or the municipality or local board.’® Consequently, if a council put in place a
procedural bylaw that required it to give the public seven days notice of meetings but

11



i’
consistently failed to do so, a taxpayer could attempt to use section 443 to “restrain” or stop
the council from continuously violating the bylaw.

However, requiring the public to go to court to quash a municipal bylaw for illegality or to
“restrain” a municipality from violating a procedure bylaw, is a cumbersome, costly and
time-consuming process for addressing open meetings law violations. A better alternative
would be to give the public access to an efficient and effective oversight body that could
investigate complaints and resolve disputes.

There is substantial vanation in U.S. open meetings statutes as to which parties or bodies
may enforce such laws. However, several U.S. states have an ombudsman who oversees
enforcement and interpretation of the open meetings law.”® The courts téyplca]ly show some
level of deference to the ombudsman’s interpretations of the law.”” For example, in
Connecticut, the Freedom of Information Commission®® is responsible for reviewing alleged
violations of the state’s open meetings law and has the power to issue orders. In general,
complainants must first seek relief from the Commlssmn but may appeal to the courts if they
are dissatisfied with the Commission’s decision.®

Oregon’s Government Standards and Practices Commission®® has the power to review and
investigate complaints that public officials have violated the state’s open meetings law. The
commission may interview witnesses, review minutes and other records in camera, and
obtain other information about executive sessions (i.e., closed sessions) to determine if a
violation of the open meetings law has occurred. It may also impose civil penalties in certain

64
cases.

In Maryland, the Open Meetings Law Compliance Board has the power to receive, review
and resolve complaints from any person alleging a violation of the state’s open meetings law.
The board may also issue an opinion as to whether a violation has occurred or a prospective
violation may occur.®” However. the board's opinions are advisory in nature. It is prohibited
from requiring or compelling specific action by a public body, and its opinions may not be
mtro()c()iuced as evidence in proceedings brought before a court to enforce the open meetings
law.

Other state bodies that have some deoree of oversight over open meetings laws include the
Hawaii Office of Information Practices®”, New York’s Committee on Open Government®®
and Virginia’s Freedom of Information Advlsory Council %

The attomeys general in virtually all U.S. states have the power to issue opinions about the
application and interpretation of an open meetings law.’® Moreover, the power to enforce
open meetings laws in the courts is often given to the attorney general or to the district
attomey in the county in which the offence occurred or in which the public body normally
meets.’ Some states allow citizens to enforce the law in the courts but not seek a full range
of remedies.”” For example, in Wisconsin, any person may enforce the open meetings law but
only the attorney general or district attoney may seek supplementary relief, including
mandamus and injunctive or declaratory relief.”
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In general, however, the power to seek enforcement of open meetings laws in such states is
not vested exclusively in the attorney general or district attorney.74 Private citizens may also
seek enforcement of the law by filing a complaint with the attorney general or district
attorney. For example, in Louisiana, the attorney general and district attorney may initiate
proceedings on their own initiative and “shall institute such proceedings upon a complaint
filed with him by any person ...”" Similarly, Rhode Istand and Wisconsin authorize citizens
to complain to the attorney general, who is required to investigate the allegations and, if
appropriate, file a complaint on behalf of the citizen.”®

Remedies and Penalties
An open meetings law must provide remedies and penalties if the law has been breached.

If a court or oversight body determines that a municipal council or board has breached an
open meetings law, there must be a remedy, or series of optional remedies, to address the
problem. Moreover, it may be appropriate in certain circumstances to impose a penalty to
deter future violations of the open meetings law.

The Municipal Act does not create any remedies or penalties that would specifically apply if
a municipal body violated the Act’s opening meetings rules. However, as noted above,
members of the public may seek relief from the courts if they believe that a municipal body
has violated the open meetings rules in the Act. Specifically, they may ask the Superior Court
of Justice to quash a municipal bylaw for illegality or seek to “restrain by action” the
contravention of a bylaw.

Moreover, Part XIV of the Act, which deals with enforcement, may give municipalities the
power to impose penalties on themselves for violating any opening meeting rules that they
establish through the enactment of bylaws. Section 425(1) states that bylaws may be passed
by all municipalities and by police services boards for providing that any person who
contravenes any bylaw of the municipality or of the board, as the case may be, passed under
this Act, is guilty of an offence.”’ In other words, a municipality could theoretically pass a
bylaw that makes it an offence for municipal councillors or board members to violate its
procedural bylaw that governs the calling, place and proceedings of meetings.

U.S. open meetings laws provide a number of remedies and penalties that are either generally
available or may be applied to specific types of violations:

Injunctive Relief — Most open meetings laws authorize the imposition of temporary or
permanent injunctive relief once a violation has been established. Injunctive relief is a
prospective remedy. In other words, it requires a public body to comply with the open
meetings law for a designated period in the future.”®

For example, the Tennessee statute provides that the court “shall permanently enjoin any
person adjudged by it in violation of this part.” Moreover, it requires the court to retain

13
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Jurisdiction over the parties and the subject matter for one year and requires the defendants to
report in writing semi-annually as to their compliance with the open meetings law.”

Declaratory Relief — Declaratory relief is also available as a potential remedy under either
the open meetings law or a generally applicable declaratory judgment statute. Public bodies
themselves may seek such relief from the court to ensure that they are acting in compliance
with the open meetings law.%

For example, in lowa and Missouri, the open meetings laws provide that a governmental

body that is in doubt as to the legality of closing a particular meeting or vote may sue to

ascertain the propriety of its proposed action or may seek a formal opinion of the attorney
81

general.

Mandamus — This is an order that compels a person to perform a public or statutory duty.82
This remedy is available for violations of open meetings laws under either the open meetings
law or under a generally applicable law. As with injunctive relief, mandamus has a
prospective application.®”

Invalidation — In contrast to injunctive relief and mandamus, which are primarily
prospective remedies, invalidation of an action taken in violation of an open meetings law is
retrospective. Numerous open meetings statutes empower the courts to void any final action
taken at a meeting that was not compliance with the statute.®*

For example, under the Connecticut statute, the Freedom of Information Commission may
declare null and void any action taken at any meeting to which a person was denied the right
to attend.” If a court invalidates an action taken at a meeting because of a violation of the
open meetin%i laws, the usual effect is to require the public body to start over in compliance
with the law.

Civil Penalties — Most open meetings laws authorize the imposition of civil monetary
penalties once a violation has been established. The law may impose a specific civil penalty
or authorize a penalty of up to a certain amount of money (e.g., $1,000). Some statutes
increase the penalty for subsequent violations.?’

For example, New Jersey provides a civil penalty of $100 for the first offence and from $100
to $500 for subsequent offences.®® Depending on the state, civil penalties may be assessed
against the public body itself, against the members of the public body who violated the law,
or against a person who intentionally violates the law.%’

Criminal Monetary Penalties and Imprisonment — Open meetings laws may also provide
for criminal penalties, ranging from a fine to imprisonment. Misdemeanour penalties are
often increased for subsequent violations.”

For example, Michigan provides for a fine of up to $1,000 for the first offence and a fine of
up to $2,000 or imprisonment for up to a year or both for the second offence in the same
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term.”’ Although imprisonment is available as a statutory penalty in some states, it is rarely
. 92

imposed.™

Forfeiture of Office or Future Public Office — Some open meetings laws contain
provisions that allow the court to remove or bar from public office any official who has
violated the law.”

For example, Arizona’s open meetings law provides that the court may remove a public
officer from office if he or she violated the open meetings law with intent to deprive the
public of information or the opportunity to be heard.” Similarly, Ohio allows for the removal
of a member of a public body who knowingly violates an injunction issued under the open
meetings law.”

Contempt of Court — A standard remedy for violation of court orders is contempt of court.
As in other situations, failure to comply with a court order or a consent decree reached under
an open meetings law may result in a finding of contempt.96

This same principle applies to some of the ombudsman bodies that oversee open meetings
laws in the U.S. For example, any member of a public body who fails to comply with an
order of the Connecticut Freedom of Information Commission is guilty of a Class B
misdemeanour.”’

Conclusion

Ontario needs a tough new municipal open meetings law to ensure government actions are
open and transparent. The Municipal Act does not go far enough. It does require, with limited
exceptions, that councils and boards conduct their business at open meetings where the
public can attend and observe the debate. However, accessible, transparent government goes
far beyond opening the doors to a meeting.

The broader objective of transparency is to ensure that citizens understand how decisions are
made and have an opportunity to participate in the decision-making process. To be truly
effective, we need a new law that will encourage integrity in our municipal governments and
help ensure that elected and appointed municipal officials are operating in the public interest.

A new law must ensure that both municipal officials and the public have a clearer
understanding of which gatherings constitute a “meeting” and which do not. It needs to
ensure that citizens are given proper advance notice of meetings, and that municipal councils
or boards do not try to slip something onto the agenda at the last minute without telling the
public. It needs to ensure that the public has access to an efficient and effective oversight
body that can investigate complaints and resolve disputes. The law must also provide
remedies or penalties if municipal officials refuse to comply with open meetings
requirements.
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Although this paper points to the much tougher open meetings rules that exist in U.S.
jurisdictions, the provincial government should enact a made-in-Ontario open meetings law
that 1s practical and fair. For example, the penalties available in some U.S. jurisdictions for

violations of open meetings rules, particularly criminal penalties, may be inappropriate in
Ontario’s municipal environment.

An open meetings law may not enjoy full support from all incumbent municipal politicians in
Ontario. However, this is a weak reason for not pushing forward with such an initiative. The
Ontario government should consult with municipalities, businesses, unions, community
groups, non-profit organizations, the media and all other stakeholders who have an interest in
promoting open and transparent government. Ultimately, the general public should be the
arbiter of whether the status quo is satisfactory or if a tough new open meetings regime is
needed that will enable citizens to more effectively scrutinize the conduct of municipal
governments.
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