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I. INTRODUCTION: 
WHY A BOOK ABOUT

PROCESS?

THIS VOLUME FORMS PART OF MY REPORT on two public inquiries: the
Toronto Computer Leasing Inquiry and the Toronto External Contracts
Inquiry. This part of my report also stands alone, because it is about the
process of the inquiries and not about the evidence I heard or my findings.
Thus, this volume outlines the steps I took, along with commission coun-
sel and other staff, to ensure that I fulfilled my mandate and that the
inquiries ran smoothly.

I wanted the City of Toronto to have this information because I con-
ducted the inquiries on its behalf.1 In the course of this experience, I also
came to believe that it was important to share what I had learned about con-
ducting a public inquiry. The process was important, and I wanted to
highlight that by putting my account of it in a separate volume. At the same
time, I wanted to concentrate on the substance of the inquiries in the main
report and not distract the reader with the mechanics of the process.

Something like this would certainly have been useful to me when I was
appointed commissioner. I expect that it would also have been useful for the
Mayor and Council before they called the inquiries. It would have helped

11

1 Appendix A(i), Letter to the Chief Justice of the Superior Court of Justice Requesting
Appointment of an Inquiry Judge, February 22, 2002.
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them to appreciate the powers and limitations of a public inquiry, the costs,
and their own role in the process. It stands to reason that, before a public
body calls an inquiry and commits to spending public money on one, it
should know what it is getting into. In particular, it should be aware of what
a public inquiry can (and cannot) deliver.

On March 7, 2002, the Honourable Patrick J. LeSage, then Chief Justice
of the Superior Court of Justice in Ontario, appointed me commissioner
for the Toronto Computer Leasing Inquiry (TCLI).2 (Later, I would be
appointed to a second inquiry, the Toronto External Contracts Inquiry.) I
had not conducted a public inquiry before, but since I am a judge of the
Superior Court of Justice, the basic guiding principles were already familiar
to me. I knew that I would be expected to decide on procedures and
processes that would ensure the independence and impartiality of the
inquiry. I knew that I would be expected to make sure that the hearings
were as public as possible, while preserving the essential rights of the indi-
vidual witnesses.3 The principles were clear, but I had many questions about
the practical side of running an inquiry and immediately set out to learn as
much as I could.

I soon realized that, while there was a great deal of useful material on the
functions and purposes of public inquiries generally, there was not much
written guidance for the practical side, and what did exist was largely dated.
Many of the practical details are not routinely on a judge’s agenda: finding
office space and a hearing room, hiring staff, acquiring services and
equipment through competition, budgeting, and arranging for document
management. I would be hiring commission counsel and other staff and I
had to make sure all of them were free of any real or perceived conflict of
interest. There were legal matters to deal with right away: drafting rules of

12 INQUIRY PROCESS

2 Appendix A(ii), Letter of Appointment to TCLI, March 7, 2002.
3 Justice Cory (as he then was) in Phillips v. Nova Scotia (Commission of Inquiry into the Westray

Mine Tragedy), [1995] 2 S.C.R. 97 at para. 183 [Westray]:

In my view, the nature and the purpose of public inquiries require courts to give a generous
interpretation to a commissioner’s powers to control their own proceedings. . . . One of the
functions of an inquiry is to insulate an investigation from both the legislative and the judi-
cial branches of government. It is crucial that an inquiry both be and appear to be
independent and impartial in order to satisfy the public desire to learn the truth. It is the
commissioner who must be responsible for ensuring that the hearings are as public as possi-
ble yet still maintain the essential rights of the individual witnesses.
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procedure, interpreting the terms of reference, reviewing the powers of a
public inquiry, obtaining documents, and getting the investigations under
way. I had to get on with all of these tasks, and many others, at once.
Meanwhile, I had to complete the reserve decisions I had accumulated as
part of my normal judicial workload. Individually, none of the inquiry tasks
was a great mystery, but there was no guidebook for how to get it all done
in the context of a public inquiry or the best order in which to do it.

My first stop was the City of Toronto itself. The Mayor and Council had
called for the inquiry, and I expected that they would be able to tell me
about budget, venue, staff, equipment, and so on. They were not able to
help me in any meaningful way. They knew they had the power to call an
inquiry pursuant to the Municipal Act,4 but that was all. It was understand-
able. The last Toronto public inquiry had taken place in the late 1970s.5

Introduction: Why a Book about Process? 13

4 Municipal Act, R.S.O. 1990, c. M.45, as rep. by Municipal Act, 2001, S.O. 2001, c. 25, 
s. 484(1). The old act was repealed after these inquiries were called. Section 100 of the old act,
which gave a municipality the power to call an inquiry, is s. 274 in the new act: 

274. (1) If a municipality so requests by resolution, a judge of the Superior Court of Justice
shall,

(a) investigate any supposed breach of trust or other misconduct of a member of council, an
employee of the municipality or a person having a contract with the municipality in relation
to the duties or obligations of that person to the municipality;

(b) inquire into any matter connected with the good government of the municipality; or

(c) inquire into the conduct of any part of the public business of the municipality, including
business conducted by a commission appointed by the council or elected by the electors. 

(2) In making the investigation or inquiry, the judge has the powers of a commission under
Part II of the Public Inquiries Act, which Part applies to the investigation or inquiry as if it
were an inquiry under that Act. 

(3) The judge shall report the results of the investigation or inquiry to the council as soon as
practicable. 

(4) The council may hire counsel to represent the municipality and pay fees for witnesses
who are summoned to give evidence at the investigation or inquiry. 

(5) Any person whose conduct is called into question in the investigation or inquiry may be
represented by counsel. 

(6) The judge may engage counsel and other persons to assist in the investigation or inquiry
and the costs of engaging those persons and any incidental expenses shall be paid by the
municipality.

5 Report of Judge G. F. H. Moore to the Council of the Corporation of the City of Toronto
respecting the allegations of Ronald Bazkur with respect to Brian Risdon, Chief Plumbing
Inspector for the said Corporation, submitted pursuant to Section 240 of the Ontario
Municipal Act, S.O. 1970, c. 118.

4th pp Process Volume 1 PT  8/27/05  11:04 AM  Page 13



Not surprisingly, almost thirty years later, they had no idea about the
practical implications.

I turned next to the people who had firsthand experience—those who
had led or worked on other public inquiries. My judicial colleagues were
generous with their time and frank with their advice to me. Members of the
bar were equally generous to my commission counsel and I thank them for
their assistance.

At the same time, I read what I could find about public inquiries. I also
read several inquiry reports. Many of them included a chapter or appendix
about procedures and processes, but none of them addressed the practical
tasks comprehensively. Later, I found an insightful collection of essays about
public inquiries, edited by Professors Allan Manson and David Mullan of
Queen’s University Law School: Commissions of Inquiry: Praise or
Reappraise?6 I found this book very interesting, but it was published after I
began the inquiry and I had already made many of the decisions. Besides,
thorough and thought-provoking though it was, the book did not cover all
the practical tasks before me.

In the end, I realized that each time a public inquiry is called, the com-
missioner has to start almost from scratch, gathering information through
informal networks and piecing together what others have done before. Part
of my reason for writing this volume was to leave my footprints, so to speak.

This is not meant to be an exhaustive “how to” for conducting a public
inquiry. Many of the issues, practices, and procedures will not be applicable
to other inquiries, and at the end of the day, each commissioner appointed
to an inquiry will run it his or her own way, assessing and adapting to the
circumstances. Moreover, some procedures that worked for a municipal
inquiry will not apply in a provincial or federal setting. Nevertheless, I hope
that my observations will be helpful to public bodies considering calling a
public inquiry, and to the commissioners, commission counsel, counsel for
witnesses or parties, and anyone who is curious about how an inquiry works
behind the scenes.

14 INQUIRY PROCESS

6 Allan Manson and David Mullan, eds., Commissions of Inquiry: Praise or Reappraise? (Toronto:
Irwin Law, 2003).
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15
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16 INQUIRY PROCESS

7 In her capacity as commissioner, Royal Commission on Equality in Employment.
8 In her capacity as commissioner, Commission of Inquiry into Certain Events at the Prison for

Women in Kingston.
9 In his capacity as associate commission counsel, Royal Commission into Metropolitan Toronto

Police Practices (Province of Ontario) (Morand Commission); commission counsel,
Mississauga Railway Accident Inquiry, Royal Commission (Grange Commission on Railway
Safety); commission counsel, Commission of Inquiry into the Use of Drugs and Banned
Practices Intended to Increase Athletic Performance (Dubin Inquiry); counsel to Brenda Elliot,
Walkerton Inquiry.

10 In his capacity as counsel for the Department of Justice Canada, Commission of Inquiry into
the Westray Mine Tragedy.

11 In her capacity as associate commission counsel, Commission of Inquiry Concerning Certain
Activities of the Royal Canadian Mounted Police (McDonald Royal Commission on the
RCMP); counsel before the Mississauga Railway Accident Inquiry, Royal Commission (Grange
Commission on Railway Safety); associate commission counsel, Royal Commission of Inquiry
into Certain Deaths at the Hospital for Sick Children (Grange Commission); former chairper-
son, Boards of Inquiry, Metropolitan Toronto Police Complaints Commission; former special
counsel to the RCMP Public Complaints Commission; counsel to the Ontario Provincial
Police, Inquiry into the Events at Queen’s Park on March 18, 1996 (the OPSEU-OPP
Confrontation); counsel to the Chief Coroner of Ontario, Walkerton Inquiry.

12 In her capacity as commissioner, Dionne Quintuplets Compensation Inquiry.
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III. INQUIRIES IN
CANADA

A. THE PURPOSE OF PUBLIC INQUIRIES

THERE HAVE BEEN SOME 450 official inquiries since Confederation25 and
there are ten commissions of inquiry going on as I write this report.26 What
purpose is served by these (often long and expensive) inquiries?

Public inquiries are often convened in the wake of public shock, horror,
disillusionment, or suspicion. They are expected to uncover “the truth.”27

Inquiries are investigations, and in that sense they are informative and edu-
cational. They are also preventive, in that they seek to ensure that any
mistakes uncovered will not be repeated.

Inquiries also serve a purpose that is less obvious, but just as important:

19

25 Canada and Public Inquiries, CBC News Online, February 11, 2004.
26 Indian Specific Claims Commission (Canada); SARS Commission (Ontario); Commission of

Inquiry into the Actions of Canadian Officials in Relation to Maher Arar (Canada);
Commission of Inquiry into the Sponsorship Program and Advertising Activities (Canada);
Ipperwash Inquiry (Ontario); Lamer Commission of Inquiry (Newfoundland & Labrador);
HMCS Chicoutimi Board of Inquiry (Canada, Department of National Defence); Cape
Breton Ferry Worker Snowplow Accident Judicial Inquiry (Nova Scotia); Commission of
Inquiry into the Wrongful Conviction of David Milgaard (Saskatchewan); Inquiry into the
Events Surrounding Allegations of Abuse of Young People in Cornwall (Ontario).

27 Westray, supra note 3 at paras. 60, 62, Cory J., dissenting. 
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they are restorative. As noted by Justice Cory in Westray: “Both the status
and high public respect for the commissioner and the open and public
nature of the hearing help to restore public confidence not only in the insti-
tution or situation investigated but also in the process of government as a
whole.”28 Commissions of inquiry are a unique way of addressing issues in
Canadian society and are part of our democratic culture:

[A commission] has certain things to say to government but it also has an
effect on perceptions, attitudes and behaviour. Its general way of looking
at things is probably more important in the long run than its specific rec-
ommendations. It is the general approach towards a social problem that
determines the way in which a society responds to it. There is much more
than law and governmental action involved in the social response to a
problem. The attitudes and responses of individuals at the various places
at which they effect the problem are of profound importance.

What gives an inquiry of this kind its social function is that it
becomes, whether it likes it or not, part of this ongoing social process.
There is action and interaction. . . . Thus this instrument, supposedly
merely an extension of Parliament, may have a dimension which passes
beyond the political process into the social sphere. The phenomenon is
changing even while the inquiry is in progress. The decision to institute
an inquiry of this kind is a decision not only to release an investigative
technique but a form of social influence as well.29

I was to discover the truth in the words “The phenomenon is changing
even while the inquiry is in progress.” These inquiries did indeed change as
they progressed, with priorities and issues emerging or receding as the inves-
tigation developed.

20 INQUIRY PROCESS

28 Supra note 3 at para. 62, Cory J., dissenting. Although Justice Cory dissented in the result, his
obiter statements regarding the role and purpose of public inquiries have been cited with
approval.

29 Gerald E. Le Dain, “The Role of the Public Inquiry in Our Constitutional System” in Jacob S.
Ziegel, ed., Law and Social Change (Osgoode Hall Law School, 1973) 79 at 85, cited in
Westray, supra note 3 at para. 64, Cory J., dissenting. See also Canada (Attorney General) v.
Canada (Commission of Inquiry on the Blood System in Canada—Krever Commission), [1997] 3
S.C.R. 440 at para. 30, Cory J. [Blood Inquiry].
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B. MUNICIPAL PUBLIC INQUIRIES

SUBSECTION 100(2) OF THE MUNICIPAL ACT 30 authorized a municipality to
establish a judicial inquiry to investigate “any matter connected with the
good government of the municipality or the conduct of any part of its pub-
lic business” and any related alleged misconduct. This provision of the
Municipal Act predates Confederation and has remained substantially the
same since 1866.31

A municipal public inquiry certainly has some broad powers. In the course
of calling an inquiry, for example, a municipality has the power to “demand”
the services of a judge of the Superior Court of Justice to conduct it. This is,
in fact, a more far-reaching power than that available to the Province of
Ontario32or the Government of Canada.33 However, in some other critical
matters, a municipal public inquiry is more limited. A municipal inquiry’s
powers are limited to those ascribed to it under Part II of the Public Inquiries
Act.34 Accordingly, it may not state a case to the Divisional Court,35 cause a
person to be apprehended who has been served with a summons and has
failed to appear,36 appoint a formal investigator,37 or ask for a search warrant
to be issued.38 These are shortcomings that I will address later in this volume.

The purposes of a municipal public inquiry were stated succinctly by
Justice Binnie in the Supreme Court of Canada decision Consortium
Developments (Clearwater) Ltd. v. Sarnia (City):
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30 Supra note 4. Section 100(2) is now s. 274(1)(b) of the Municipal Act, 2001, S.O. 2001, c. 25.
31 Consortium Developments (Clearwater) Ltd. v. Sarnia (City), [1998] 3 S.C.R. 3 at para. 26

[Consortium].
32 The Public Inquiries Act, R.S.O. 1990, c. P.41, in contrast, states that the Lieutenant Governor

in Council “may, by commission, appoint one or more persons to conduct the inquiry.”
33 The Inquiries Act, R.S.C. 1985, c. I-11, states that “the Governor in Council may, by a com-

mission, appoint persons as commissioners by whom the inquiry shall be conducted.”
34 Public Inquiries Act, R.S.O. 1990, c. P.41. 
35 Public Inquiries Act, ibid., s. 6.
36 Public Inquiries Act, ibid., s. 16.
37 Public Inquiries Act, ibid., s. 17(1).
38 Public Inquiries Act, ibid., s. 17(2).
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[Section 100 of the Municipal Act] reflects a recognition through the
decades that good government depends in part on the availability of good
information. A municipality, like senior levels of government, needs from
time to time to get to the bottom of matters and events within its baili-
wick. The power to authorize a judicial inquiry is an important safeguard
of the public interest. . . .39

I was mindful of that purpose throughout these inquiries. Through the
investigations and public hearings, one of my goals was to inform and edu-
cate the public about the transactions that formed the basis of the inquiries.
It is also my hope that the inquiries engaged the citizens of Toronto in a dis-
course about their municipal government and the kind of city in which they
wish to live.

C. NOT A CIVIL TRIAL AND NOT

A CRIMINAL TRIAL

MANY TIMES DURING THE INQUIRIES, I reiterated that a public inquiry is nei-
ther a civil nor a criminal trial. A trial is narrow and retrospective and
examines specific events. Trials do not seek to explain why something
occurred, except for the purpose of determining guilt or liability. While there
is certainly public interest in some trials, the public is not purposely engaged.
By contrast, a public inquiry is a public investigation, carried out in the pub-
lic eye. It carries its own set of rules and procedures and has different aims.
One of the important differences is that there are no legal consequences from
the commissioner’s findings. This distinction can be frustrating for members
of the public who want to see perceived wrongdoers penalized. Punishment
or penalty may well follow, but not as part of the public inquiry itself.

The distinction can also be frustrating for lawyers representing clients who
are part of a public inquiry. Courtroom lawyers who have practised exclusively
in criminal or civil trials find that they have to adjust their expectations and
tactics to the much broader, open-textured, and fluid environment of a pub-
lic inquiry. Otherwise, they run the risk of disserving their clients.

The distinction between a public inquiry and a criminal or civil trial has
been made repeatedly by the courts, including forcefully by Justice Cory in
the Blood Inquiry case:
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39 Supra note 31 at para. 26.
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A commission of inquiry is neither a criminal trial nor a civil action 
for the determination of liability. It cannot establish either criminal
culpability or civil responsibility for damages. Rather, an inquiry is an
investigation into an issue, event or series of events. The findings of a
commissioner relating to that investigation are simply findings of fact and
statements of opinion reached by the commissioner at the end of the
inquiry. They are unconnected to normal legal criteria. They are based
upon and flow from a procedure which is not bound by the evidentiary
or procedural rules of a courtroom. There are no legal consequences
attached to the determinations of a commissioner. They are not enforce-
able and do not bind courts considering the same subject matter. The
nature of an inquiry and its limited consequences were correctly set out
in Beno v. Canada (Commissioner and Chairperson, Commission of Inquiry
into the Deployment of Canadian Forces to Somalia), [1997] 2 F.C. 527, at
para. 23:

A public inquiry is not equivalent to a civil or criminal trial. . . . In a
trial, the judge sits as an adjudicator, and it is the responsibility of the
parties alone to present the evidence. In an inquiry, the commission-
ers are endowed with wide-ranging investigative powers to fulfil their
investigative mandate. . . . The rules of evidence and procedure are
therefore considerably less strict for an inquiry than for a court.
Judges determine rights as between parties; the Commission can only
“inquire” and “report”. . . . Judges may impose monetary or penal
sanctions; the only potential consequence of an adverse finding . . . is
that reputations could be tarnished.

Thus, although the findings of a commissioner may affect public opin-
ion, they cannot have either penal or civil consequences. To put it another
way, even if a commissioner’s findings could possibly be seen as determina-
tions of responsibility by members of the public, they are not and cannot be
findings of civil or criminal responsibility.40
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40 Blood Inquiry, supra note 29. 
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IV. GUIDING
PRINCIPLES

I REALIZED THAT NO PUBLIC INQUIRY would satisfy everyone. In settling on
procedures, therefore, I was looking for mechanisms that would render
the inquiry above reproach in the basic guiding principles observed
throughout: fairness, thoroughness, efficiency, accessibility, and cost-
effectiveness.

A. FAIRNESS

PUBLIC INQUIRIES ARE LESS FORMAL and more flexible than criminal or civil
trials, but they do carry powers that demand procedural fairness. I had to
consider the possibility that in my report I might comment on the conduct
of certain individuals, and that those comments might tarnish their reputa-
tions. What rights should those people have to counter allegations against
them and to give their version of events? The Public Inquiries Act41 and our
own rules of procedure42 gave me the power to compel witnesses to attend
and give evidence and produce documents. How should I exercise those
powers, so necessary to carrying out my mandate, while being fair to those
witnesses? I decided on the following:

25

41 Supra note 34, s. 7(1).
42 Rule 23 in the rules of procedure for both TCLI and TECI.
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1. I would keep an open mind throughout the investigation and the
hearings, and listen carefully to all of the evidence. I repeated my
commitment to do this numerous times during the inquiries and I
took steps to ensure that the hearing was free of actual or perceived
bias. Keeping an open mind proved applicable to more than weigh-
ing the evidence. The scope and direction of the hearings changed
considerably as the inquiries progressed.

2. There would be no surprises for witnesses. It was not always possible
to accomplish that, but every effort was made. Before they testified,
witnesses would be advised of the documents that might be put to
them. If any documents were added later, witnesses would be given
an opportunity to review them before being questioned on them.

3. Whenever possible, witnesses called to testify would be informed,
usually formally but sometimes informally, if I might make negative
findings about their conduct.

4. If I thought I might make negative findings about witnesses, I would
tell them and give them an opportunity to tell their side of the story.

In short, my commitment to fairness entitled anyone who was called
before the inquiries to have a hearing before a fair and impartial decision-
maker and an opportunity to tell his or her story. All of us who worked on
the inquiries were ever mindful of that commitment.

B. THOROUGHNESS

A PUBLIC INQUIRY IS CALLED IN RESPONSE to a matter of public concern. If
it is to address that concern, it must investigate, and investigate thoroughly.
There were occasions in these inquiries when investigation turned up no
useful information or a line of inquiry led to information that was not rel-
evant to my terms of reference. Nevertheless, I had to be satisfied that we
had left no important stone unturned.

The principle of thoroughness in gathering evidence continued in the
hearing room. Commission counsel are not advocates for particular par-
ties, but they cannot accept statements or explanations at face value.
Sometimes, no party has an interest adverse to that of the witness. It then
falls to commission counsel to examine the witness with particular thor-
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oughness. They must investigate, test, and verify. It is to be expected that
some witnesses will not be truthful or will be less than forthcoming.
Without tenacity, the public will not have the answers the inquiry has been
asked to provide.

C. EFFICIENCY

A PUBLIC INQUIRY MUST BALANCE the need for fairness and thoroughness
with the need to get the job done. I said that we left no important stone
unturned. The emphasis is on “important.” If we had heard every available
witness on every conceivable issue, the inquiries would still be going on. In
the heat of a hearing, it often seems that every issue is important. It was my
job to hear all relevant and helpful evidence, but not all possible evidence.
Efficiency demanded that the hearings not become mired in minutiae.

The need to curtail excessive exploration of minutiae in the interest of
efficiency is all the more important given that most public inquiries are
likely to involve multiple parties. To achieve efficiency and minimize pub-
lic expense, commission counsel must work closely with counsel for all
parties to ensure that examinations of witnesses do not become repetitive.

I took steps to expedite evidence and to operate as efficiently as possible,
but there were significant delays nevertheless. I dealt with the delays by
being flexible. I instructed my commission counsel to use the time to pre-
pare witnesses, continue investigations, or work on parts of the hearing
unrelated to the delay—anything that might shorten our hearing time and
get us back on track. I used the downtime to make notes for consideration
when writing my report (recognizing the need to maintain an open mind
right to the end), including my thoughts for writing a chapter about the
process which eventually became this volume. I also began drafting possible
recommendations.

D. ACCESSIBILITY

A PUBLIC INQUIRY IS, to state the obvious, public. It must be open to the
public, understood by the public, and responsive to the public.

Our hearings were open to the public, and some stalwart citizens
attended with impressive regularity. The rules of procedure provided for

Guiding Principles 27

4th pp Process Volume 1 PT  8/27/05  11:04 AM  Page 27



hearings in private,43 but no circumstances arose where I found that neces-
sary. If I had been faced with that situation, I would have considered the
matter very carefully before allowing testimony removed from public
scrutiny. The principle of public access in a public inquiry is not to be
brushed aside lightly.

Accessibility is also a matter of practicality. Our hearing room was in a
public building and we posted signs to let people know they were welcome
to come in and watch. The location was accessible to people with disabili-
ties and close to public transit and parking.

Public inquiry hearings are less formal than courtroom proceedings, but
I have no doubt that they are somewhat intimidating to the public and to
witnesses compelled to testify. I tried to demystify the process as much as
possible. Our website was one way to do that. It contained exhaustive infor-
mation about the inquiries, including the process, the people, and the
schedule and details for each upcoming stage, updated regularly. The web-
site also included a link the public could use to send us questions about the
inquiries, all of which were answered. My commission counsel were acces-
sible to answer questions about procedure.

Another way to demystify the process was plain language. We wrote our
rules of procedure, and all other documents originating from the inquiries,
in plain English.

E. COST-EFFECTIVENESS

A PUBLIC INQUIRY IS, to state the obvious again, financed from the public
purse. I never lost sight of the fact that we were spending public money and
I took steps to spend it carefully. Our budgets were public documents.
Periodically, I publicly disclosed whether we were on target.

Our initial operating budget was set by the City of Toronto. My chief
administrative officer calculated our subsequent operating budgets, I
approved them, and they were submitted to the City through the City solic-
itor. The City solicitor was responsible for ensuring that they were taken to
City Council for approval. As the nature and extent of the inquiries devel-
oped and expanded, it was necessary to get City Council approval for
additional funding from time to time.
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43 Rules 29, 30, and 31 in the rules of procedure for both TCLI and TECI.
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Wherever possible, we obtained goods and services by tender in order to
get what we needed at the best price. We did obtain some services without
tender, but only when the service was unique, the monetary value was very
low, and/or there was insufficient time to carry out a competition. Every
person or company retained for the inquiries signed a letter of agreement
with me. It set out the services to be provided, the rate of payment, confi-
dentiality provisions, and other conditions.44 As a further accountability
measure (but not in a way that would affect my independence), we set out
for the City the basis for retaining the services of each person or company,
the recruitment process, the tendering process or the need for single-
sourcing, and the basis for the rate of payment.

I have pointed out that the City of Toronto had no recent experience
with public inquiries. Nevertheless, the Mayor, Council, and the taxpayers
of Toronto should have been better prepared for the potential cost. The for-
mer Chief Justice of the Superior Court of Justice told me that he had
advised the City, emphatically, that a public inquiry would be very, very
expensive and would likely cost millions of dollars.

The City initially estimated the cost of the first inquiry at $1 million to
$2 million (probably closer, they thought, to $1 million).45 The estimate
was based on the cost of a public inquiry in the City of Sarnia several years
before, a public inquiry in Toronto in the 1970s, and the erroneous assump-
tion that we would be able to take advantage of the investigative work
already done for the City.46 The budget explicitly did not take into account
any funding for legal representation at the inquiry for parties, City employ-
ees, or the City itself. It considerably underestimated the number of hearing
days the inquiry would need. The budget estimated 40 hearing days, but it
actually took 180.47 And the City estimated that it would take only fifty
hours for me to write my report. Past commissioners will surely agree that
this was unachievable. I don’t know how long it took the City’s lawyers to
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44 Appendix D(ii), Sample Service/Confidentiality Agreement, Service Providers; Appendix D(iii)
Sample Confidentiality Agreement, Experts.

45 Appendix C(i), City of Toronto Staff Report to Audit Committee, January 30, 2002, or
http://toronto.ca/legdocs/2002/agendas/committees/au/au020208/it008.pdf.

46 The assumption was that KPMG had done most of the investigative work. While that work
was helpful, it was undertaken for a purpose different from that of the inquiry. We were able
to rely on it but had to conduct considerably more investigation ourselves.

47 TCLI had 180 days of hearings. The two inquiries had 214 hearing days in all.
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prepare the City’s submissions to the first inquiry, but they totalled approx-
imately 800 pages and doubtless took considerably longer than fifty hours
to write. Further, City staff had told me that the inquiry would likely
involve the equivalent of one filing cabinet of documents. Instead, up to the
end of the first inquiry, we had 70,000 pages of documents. By the end of
the second inquiry, we had 124,000 pages.

The City’s budget estimate was unrealistically low and that had unpleas-
ant repercussions. It raised expectations in Council and the public that were
impossible to meet in the actual circumstances.

Throughout the inquiries, we provided the City with our estimates and
budget requirements. In February/March 2005, City Council approved a
budget of $11,392,000 for both inquiries.48 That did not include my salary
or other costs that were borne by the federal government. At the time of
writing this report, it appears that we will have spent less than budgeted.
The City budgeted $4,750,000 for its own outside counsel and related
expenses and an additional $3,000,000 for counsel for parties and City
employees. These costs were outside my control or jurisdiction and I there-
fore have no knowledge of whether they were within budget or not. Given
all of the circumstances, I am satisfied that we took all available steps to
make these inquiries as cost-effective as possible.

F. WHY DO THE GUIDING

PRINCIPLES MATTER?
FAIRNESS, THOROUGHNESS, EFFICIENCY, accessibility, and cost-effectiveness
are more than just abstract academic concepts. These principles matter, in a
tangible way, to everyone involved in a public inquiry. Individuals whose
reputations stand to be tarnished must have an opportunity to be heard.
The government body that calls the inquiry must be assured that the report
on the inquiry will be useful and will not be dismissed as one-sided or
incomplete. Ultimately, though, these principles matter most to the public.
Throughout these inquiries, I have been heartened by the interest shown by

30 INQUIRY PROCESS

48 Appendix C(v), City of Toronto Staff Report to Policy & Finance Committee, January 12,
2005, or http://www.toronto.ca/legdocs/2005/agendas/committees/pof/pof050119/it020.pdf.
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members of the public. They care deeply about this City and its governance,
and they want a civic structure that governs responsibly. I owed it to them
to ensure that I heard all sides, kept an open mind, and exercised the
powers granted to me fairly, thoroughly, efficiently, accessibly, and cost-
effectively.
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V. THE MANDATE

A. THE TORONTO COMPUTER

LEASING INQUIRY

INITIALLY, THE CITY OF TORONTO established only one inquiry, which came
to be called the Toronto Computer Leasing Inquiry, or TCLI. The mandate
as set out in the terms of reference49 was to inquire broadly into all aspects
of certain leasing contracts for computers and related software between the
City of Toronto and MFP Financial Services Ltd., and between the City of
Toronto and Oracle Corporation.

The first day of hearings for TCLI was set for September 30, 2002. The
week before that, commission counsel obtained information that, if true,
could have resulted in criminal charges being laid against one or more
potential witnesses to the inquiry. We contacted the Ontario Provincial
Police (OPP) on September 26, 2002, and notified them of the allegation
of criminal wrongdoing. Because one of the potential witnesses was a for-
mer member of the Toronto Police Services Board, I elected to contact the
OPP instead of the Toronto police.

The OPP immediately began a criminal investigation and asked me not
to proceed with the inquiry during the critical initial stage of their investi-

33

49 Appendix B(i), TCLI Terms of Reference, or http://www.torontoinquiry.ca/lirp/pdf/
Terms_of_Reference_TCLI.pdf.
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gation. When we convened in the hearing room on September 30, 2002, I
announced that the inquiry would adjourn.50

During the following weeks, the OPP gave me periodic status reports.
Meanwhile, we all continued to prepare for the hearings on the other issues.
On November 1, 2002, I announced that the hearings would resume on
December 2, 2002. I expected the OPP’s preliminary investigation to be
completed by then. On November 21, 2002, the OPP announced in a press
release that the investigation was concluded and that no criminal charges
would be laid.51 We resumed the hearings on December 2, as planned.

B. THE TORONTO EXTERNAL

CONTRACTS INQUIRY

A FEW DAYS AFTER WE FIRST contacted the OPP and then adjourned the
hearing, Toronto City Council met (on October 1, 2, and 3, 2002) and ulti-
mately voted to expand the scope of the inquiry. Council now wanted me
to investigate and report on some other contracts entered into by the City.
In order not to further delay the hearings in the existing inquiry while we
investigated these additional matters, Council decided to call a separate sec-
ond inquiry under section 100 of the Municipal Act. It would be known as
the Toronto External Contracts Inquiry (TECI).52

I was concerned, as were commission counsel, that the terms of reference
for this second inquiry were unclear. In particular, there was a section dealing
with computer hardware and software. Those items were the subject of a
request for quotation (RFQ) for leasing that was being investigated as part of
TCLI. In a resolution passed at its meeting on October 29, 30, and 31, 2002,
Council clarified that section of the terms of reference by restricting the inves-
tigation in TECI to the supply of certain specific items.53
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50 Appendix E(ii), Commissioner’s Opening Statement at TCLI Hearings, September 30, 2002,
or http://www.torontoinquiry.ca/lirp/pdf/Sept_30_Opening_Speech.pdf.

51 Appendix F, OPP Press Release, November 21, 2002.
52 Appendix B(ii), TECI Terms of Reference, or http://www.torontoinquiry.ca/lirp/pdf/

Terms_of_Reference_TECI.pdf.
53 Appendix C(ii), Excerpt of Toronto City Council Minutes, October 29, 30, and 31, 2002, or

item 8.53, pp. 113–115, at http://www.city.toronto.on.ca/legdocs/2002/minutes/council/
cc021029.pdf.
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The terms of reference also specified that I was to be the commissioner of
both inquiries. No doubt, Council inserted this so that efficiencies would be
gained by having the same commissioner hear all the evidence, especially as a
number of the issues would be similar. The point was phrased as an impera-
tive, but the appointment of a commissioner is the responsibility of the Chief
Justice of the Superior Court of Justice. On October 23, 2002, Acting Chief
Justice Heather Forster Smith (later Chief Justice) appointed me commis-
sioner of the second inquiry.54 I decided, so as not to delay TCLI any further,
that the investigation, review of documents, and witness interviews for TECI
would take place while we got on with the TCLI hearings.

The effect on my workload was dramatic. Normally, a commissioner
would oversee the investigation and then conduct the hearings. Now, I
would be overseeing the investigation in one while conducting the hearings
in the other. Moreover, both inquiries required me to do an in-depth exam-
ination of issues relating to good municipal government. The long working
day had to become much longer. I saw that there would be not a single
moment to spare and hired an executive assistant to help manage the steady
stream of meetings before and after sittings. She also took over the role of
managing the ever-increasing number of documents.

Presiding over the two inquiries at effectively the same time did create
certain efficiencies. The basic administrative structure was already in place,
and I needed only to retain additional commission counsel and investiga-
tors. On the other hand, two inquiries presented some logistical challenges.
Several of the witnesses would appear in both inquiries, many of the issues
were the same, and some of the same parties would be involved in both. To
proceed with TCLI as soon as possible seemed sensible on the surface, but
hearing duplicate evidence and writing two reports was neither in the pub-
lic interest nor in the interests of the parties and witnesses in terms of
efficiency and cost.

After consultation with the parties, we amended our rules of procedure
to permit evidence from TCLI to be considered in TECI, and vice versa,
and to permit parties in one inquiry to refer to evidence in the other and
vice versa.55 If they requested it, I gave parties with standing in one inquiry
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54 Appendix A(iii), Letter of Appointment to TECI, October 23, 2002.
55 Rule 21.1 in the rules of procedure for both TCLI and TECI.
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standing in the other, to the extent that their interests were substantially
and directly engaged.56 I would release one report, which would address
the evidence and my findings from both inquiries.57 With these measures
in place, we were ready to proceed with both inquiries as quickly and effi-
ciently as possible.

Shortly after TECI was called, a party with standing brought a motion
for particulars. Essentially, the party wanted me to direct the City to pro-
vide more detail in the terms of reference for TECI in order to set out the
City’s specific concerns about that party.

I dismissed the motion.58 The terms of reference for a public inquiry
are not, in the words of the Supreme Court of Canada, “a pleading, much
less is it a bill of indictment.”59 It is not realistic to expect detailed allega-
tions to precede an investigation. That would cripple the investigation
before it began.

No judicial review application was brought with respect to my ruling.
Later, the individual left Canada and did not participate in the inquiry,
despite having been granted standing.

C. ANOTHER PHASE, A NEW COUNCIL, AND

CHANGING THE SEQUENCE

The City had set up the first inquiry on the assumption that it would cost
less than $2 million and take only forty hearing days. By early November
2003, we had already concluded over a hundred days more than the City
had initially estimated, and we still had the second inquiry to do, which was
budgeted for seventy days of hearings. But there was a third element to my
mandate. City Council’s first resolution in my terms of reference for both
inquiries required me to examine and report on “any matter connected with
the good government of the municipality, or the conduct of any part of its
public business” when the main evidence of the two inquiries was finished.
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56 Rule 11.1 in the rules of procedure for both TCLI and TECI.
57 Rule 1.1 in the rules of procedure for both TCLI and TECI.
58 Appendix G(iv), Commissioner’s Ruling on Application for Particulars by Ball Hsu &

Associates Inc., March 6, 2003, or http://www.torontoinquiry.ca/lirp/pdf/TECI-ruling-
Ball.Hsu.pdf.

59 Consortium, supra note 31.
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Toronto was preparing to elect a new mayor and a new city council on
November 10. All of the main mayoralty candidates had proposed changes
to the way the City conducted its business. All of them were talking about
integrity, conflict of interest guidelines, rules on lobbying, and the need for
transparency in government. It seemed clear that whoever was elected
mayor planned to address these integrity issues as an early priority. In the
circumstances, the order in which I would proceed with the three elements
of my mandate became important.

The commissioner of a public inquiry has to consider the relevance of
the inquiry in a broader political and social context and stay flexible in con-
sidering what can be done, within the terms of reference, to serve that
broader context. I considered, therefore, that if I waited until both inquiries
were completed before dealing with the good government matters, it would
be impossible for me to give the new mayor and council a timely report on
those issues. I wanted the inquiries to be relevant to this new council and I
believed that my task of exploring good government would help Toronto
most if I addressed it earlier, giving the mayor and council the benefit of our
information early in their mandate. Thus, instead of starting the hearings in
the second inquiry, I set the “Good Government phase” to begin in early
January 2004.60

After the election, but before the Good Government phase began, I was
struck by another important question having to do with the public interest.
Toronto now had a new mayor and many new councillors. The inquiries
had been called by the previous council. I decided that I had a responsibil-
ity to the Toronto taxpayers to engage the new mayor and council.

The inquiries were still not over. The cost to the taxpayers for TCLI had
escalated far beyond the original prediction and I could foresee the possibil-
ity of more of the same for TECI. It was public knowledge that the City was
experiencing budgetary constraints. I knew also that, given the time it
would take to complete all phases, it was not going to be possible to give
the new council a full report that I considered timely. Importantly, having
completed the investigation of TECI, I had reached the conclusion that,
while evidence of misconduct might arise out of TECI, it was unlikely that
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the evidence would materially enhance my recommendations to Council.
This was so because so many of the issues were common to both inquiries.
(Now that the inquiries are completed, I can confirm both of those early
conclusions: there was indeed misconduct uncovered in the second inquiry
and very few additional recommendations emanated from it.)

Having considered all of those factors, I decided that it was important to give
the new council an opportunity to re-address the need for the second inquiry.

Judges are distanced from the parties before them in that they must
remain impartial, and it would be considered extremely unusual for a judge
to contact one party to a trial directly. The City was a party to the inquiries,
but commissioners have a broader role than trial judges, including but
extending beyond judicial functions. Without compromising or appearing
to compromise independence, commissioners can initiate limited contact
with the government that established the inquiry when necessary to ensure
that the proceedings are always in the public’s best interest.

I therefore wrote to the new mayor, David Miller, on December 30,
2003, setting out the status of TCLI and asking Council to decide whether
it still wanted me to proceed with TECI. I emphasized that I was fully pre-
pared to do so, but that it was in the hands of Council.61

On January 29, 2004, on a motion by the Mayor, passed 34 to 2 by
Council, a decision on my request for confirmation was deferred until all evi-
dence related to TCLI had been called. In the interim, I was not expected to
begin the hearings in TECI, which had been scheduled for February 16.62

When I wrote to the Mayor, there were two outstanding matters in
TCLI. One was the need to recall a few witnesses. The other was a judicial
review of one of my rulings, and I could not proceed with TCLI until after
the Divisional Court decided. Once the court ruled, the “recall phase” of
the first inquiry began on April 19, 2004. A few days into the hearings, two
witnesses who had been summonsed, a former councillor and his wife,
brought another motion and application for judicial review and I had to
adjourn the inquiry.
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61 Appendix E(vii), Commissioner’s Letter to Mayor Miller, December 30, 2003, or
http://www.torontoinquiry.ca/lirp/pdf/commissioner_letter_to_mayor.pdf.

62 Appendix C(iii), Excerpt of Toronto City Council Minutes, January 27, 28, and 29, 2004, or
item 3.56, pp. 65–71 and Attachment No. 2 at pp. 133–139, at http://www.city.toronto.on.ca/
legdocs/2004/minutes/council/cc040127.pdf.
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With TCLI adjourned again, I had my commission counsel contact
the City’s lawyers to try to get a decision on whether we were to proceed
with TECI. Parties with standing and witnesses in TECI were under-
standably loath to co-operate with our investigations, let alone risk
incriminating themselves in any way, given the possibility that they
might not have to testify. This was hampering our ability to be fully pre-
pared to proceed expeditiously with TECI if Council decided it wished
me to do so. 

Accordingly, on May 18, 2004, with TCLI still adjourned, the City
solicitor conveyed to Council her advice that it should now direct either
that TECI proceed or that it not go ahead. The next day, Council voted 34
to 4 in favour of a motion that TECI proceed.63

The hearings for TECI began on October 18, 2004, after the Good
Government hearings concluded, and after all of the witnesses, including
those who had been recalled, had been heard in TCLI.

D. GOOD GOVERNMENT

THE TERMS OF REFERENCE for both inquiries gave me jurisdiction to
“inquire into all aspects of the [transactions set out in the terms of refer-
ence], their history and their impact on the ratepayers of the City of
Toronto as they relate to the good government of the municipality, or the
conduct of its public business, and to make any recommendations which
the Commissioner may deem appropriate and in the public interest as a
result of this inquiry.” I consider my recommendations regarding good gov-
ernment to be the heart of my report. It is important for the public to
understand what happened in the past, but it is even more important to
understand what should be done in the future.

I knew I would hear a great deal of evidence from City employees
about administrative processes and specific tasks, but I also needed infor-
mation about the big picture—municipal governance generally and wider
policy issues. To make the best possible recommendations for the good
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government of the City, I had to look broadly at the institution of
government, not simply at the workings of a single department or division
within the City. The broad exploration of social or governance systems is
another feature that distinguishes public inquiries from trials, and it can
contribute markedly to effective recommendations. I decided to devote
several weeks of hearing time solely to good government, as a discrete
phase of the process.
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VI. STAGES IN THE
INQUIRIES

I HAVE ALREADY HIGHLIGHTED SOME of the important differences between
a public inquiry and a criminal or civil trial. There is yet another vital dis-
tinction. In our common law system, trials follow investigations. Parties are
pitted against each other, and examinations and cross-examinations are the
thrust and parry to test the evidence and arrive at the truth. In a public
inquiry, the investigation is part of the process; indeed, the whole purpose
is to investigate and make public the results.

In the sections that follow, I describe the inquiries in stages: setting up,
investigations, hearings, and the Good Government phase. I divided the
stages this way to make the inquiry process clear, but the division is
somewhat artificial. As I have said, the whole of an inquiry is an investiga-
tion—before the hearings start, behind the scenes while hearings are going
on, and in the hearing room itself.
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A. FIRST THINGS FIRST: SETTING UP

AND RUNNING THE INQUIRIES

1. MEETING WITH CITY STAFF

AFTER I WAS APPOINTED, and before I retained commission counsel or
indeed any staff, I met with two City of Toronto staff members. These were
not long meetings, but I wanted to get a general sense of the task ahead of
me. How many documents were involved? Had a budget been established?
Had they thought of a location where I could hold the hearings? I also asked
them to give me all of the media clippings they had gathered that touched
upon the issues that would likely be faced in the inquiry. Finally, I needed
to know which law firms were on retainer with the City because I had to
hire commission counsel, and lawyers from those firms would have an obvi-
ous conflict.

I was reluctant to have private meetings with City staff and confined
them to a very few, but until I retained commission counsel it seemed the
only way to proceed. Communications with City of Toronto staff moved
forward much more quickly once I retained counsel, and progressed even
more quickly once the City retained outside counsel. Oddly, the City had
not initially intended to retain outside counsel or to be a party with stand-
ing at the inquiry. Once retained, the City’s outside counsel were able to
help my commission counsel navigate through the bureaucracy.

2. COMMISSION COUNSEL

a. Role of Commission Counsel

Commission counsel are not adverse in interest to any witness or any party
with standing. Thus, the relationship between commissioner and commis-
sion counsel is very different from that of judge and lawyer in a trial.
Counsel are the commissioner’s lawyers, and their role is to assist the com-
missioner in the conduct of the investigation and the inquiry generally.

Justice Dennis O’Connor, writing about the role of commission counsel
after the Walkerton Inquiry, described it as follows:
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The role of commission counsel is quite different from that of a lawyer in
most other legal proceedings. Perhaps the role of a coroner’s counsel at an
inquest is the closest analogy. The difference stems from the relationship
between commissioner and commission counsel. That relationship is
altogether different from that usual one between a judge and a lawyer.
The commissioner appoints commission counsel. By investigating the
subject matter of the inquiry and leading evidence at the hearings,
commission counsel assist the commissioner in carrying out his or her
mandate. Throughout, they act on behalf of and under the instructions 
of the commissioner.

As a result, the role of commission counsel is not to advance any
particular point of view, but rather to investigate and lead evidence in a
thorough, impartial, and balanced manner. In this way, the commissioner
will have the benefit of hearing all of the relevant facts or evidence unvar-
nished by the perspective of someone with an interest in a particular
outcome.64

While it is not the role of commission counsel to advance any particular
point of view, it does not follow that they should not be vigorous and thor-
ough in their investigation, which includes the examination of witnesses.
Commission counsel assist the commissioner in trying to discover the truth.
They must be prepared to ask probing questions, especially when a witness’s
evidence is inconsistent or evasive. Commission counsel cannot accept each
statement or explanation at face value. When there is no party adverse in
interest to the witness, commission counsel have a special duty to examine
the witness particularly thoroughly. They are not advocates for a party, but
they are advocates for the truth. They must investigate, test, and verify.

b. Selecting Commission Counsel

Justice O’Connor described commission counsel, aptly I think, as the alter
ego65 of the commissioner. I knew I would be working closely with com-
mission counsel, and it was important to me to find lawyers I trusted and
respected. Not incidentally, since we would be spending many long hours
together, I also wanted to get along well with them.
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65 Ibid.
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Commission counsel must be strong advocates in the hearing room, but
it is also important that they act with tact and diplomacy. What goes on in
the hearing room is only one part of the inquiry process, and commission
counsel were the liaison between me and the parties with standing and wit-
nesses. If disagreements arose (and they did), negotiations had to take place
between commission counsel and counsel for the witnesses or parties with
standing. Commission counsel had to steer a course that did not allow dis-
agreements to cause delay by spilling into the hearing room. The result was
numerous meetings with counsel, and voluminous correspondence with
lawyers for the various parties and witnesses.

The inquiries involved thousands of documents and hundreds of
witnesses. Commission counsel had to be organized, and with the current
practice of electronic document organization, computer literacy was
imperative.

Frequent dealings with the media were also an important part of com-
mission counsel’s role. My commission counsel ensured that the media had
access to the information they needed and, where necessary, gave them the
fuller explanations helpful to the media’s role of communicating to the
broader public.

Obviously, commission counsel must be free of any conflict of interest,
given that a public inquiry plays an important role in restoring public
confidence. I believe that freedom from conflict in this context entails
something more than the prohibition against a lawyer’s acting in opposition
to a former client in the same matter or in any related matter.66 Commis-
sion counsel not only must be free of any such conflicts but must also
appear to be free of them. I decided not to retain counsel who had person-
ally or through their firms acted for the City of Toronto, the Mayor, or any
of the persons or companies referred to in the terms of reference. I also
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66 Rule 2.04 (4) of the Rules of Professional Conduct of the Law Society of Upper Canada states:

A lawyer who has acted for a client in a matter shall not thereafter act against the client or
against persons who were involved in or associated with the client in that matter: 
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(b) in any related matter, or 
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eliminated from consideration lawyers who had worked for any of the likely
witnesses. A public inquiry involving some of the same parties had been
called in the City of Waterloo, and I also excluded lawyers or firms who
were involved in that matter. Unquestionably, this is a broad approach to
conflict of interest, but given the public role of commission counsel, I
believe it to be the right one. The public must have confidence that com-
mission counsel are above reproach, that they were selected in the public
interest, and that they will act only in the public interest.

Once I selected commission counsel, I assumed that their fees would be
paid in accordance with the City’s guidelines with respect to rates for out-
side counsel. I was surprised to learn that, unlike the provincial or federal
governments, the City had no such guidelines. As a result, I was not
involved in setting commission counsel’s fees. My two lead commission
counsel in TCLI negotiated their fees directly with the City, and the infor-
mation was publicly disclosed.

As it turned out, the public was fortunate in my choices and so was I.
My commission counsel were diligent, fair, thorough, and extremely hard-
working throughout. They never lost sight of their duty to the public
interest, and the public interest was well served by their tireless efforts.

3. STAFF

A myriad of staff are essential to the efficient running of a public inquiry.
Junior lawyers, researchers, law clerks, investigators, and clerical staff—
these people ensure that the massive amount of work in a public inquiry is
done. I cannot overemphasize the need to have a full complement of staff.
We added staff as it became apparent that the volume of work far out-
stripped the initial estimate. Had I known about the expanding scope in
advance, I would have hired more staff at the initial investigation stage and
would have reduced the complement as the investigation neared comple-
tion. I was blessed with particularly competent and dedicated staff, for
which I am extremely grateful.

a. Chief Administrative Officer

I could not have operated these inquiries without a chief administrative offi-
cer (CAO). I recommend to future commissioners that they hire one before
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they hire anyone else, possibly even before they hire commission counsel.
The first tasks of a commissioner are administrative, not legal, and it is not
a good use of taxpayers’ money to have lawyers doing work that a compe-
tent CAO can do. The CAO can hire support staff, find office space and
equip it with furniture, computers, and other office equipment and sup-
plies, find a suitable hearing room, arrange parking, establish procedures for
tendering service contracts, have a website set up, and get many other essen-
tial practical matters out of the way.

I was fortunate to find an extremely conscientious CAO—a seasoned,
retired public servant who was winding down his role as the CAO for the
Walkerton Inquiry. He was diligent in adhering to my commitment to
obtaining goods and services through competition whenever possible,
vigilant in scrutinizing invoices, and relentless in ensuring that the inquiry
kept within its budget. I often heard good-natured murmurs that the CAO
was frugal, and I was delighted. He shared my view that since we were
spending the public’s money, we must be financially responsible and
accountable. This was especially important given the subject matter of the
inquiries.

b. Communications Officer

Early on, I hired a communications officer. I was fortunate in finding some-
one with extensive relevant experience. As was the case with the CAO, he
had most recently worked with the Walkerton Inquiry.

He had the necessary contacts with reporters and news desks at the many
media outlets in the City. Having identified the potential media con-
stituency, he facilitated their access to public information about the
inquiries. He provided background information to the media but was not a
spokesperson for the inquiries. He wrote our press releases, hired a webmas-
ter, made sure our website was up to date, and arranged for advertising
when necessary. The job description was broad and his strategic communi-
cations advice was a great help.

c. Administrative and Technology Support

The inquiries had to establish the normal administrative procedures, despite
being a time-limited office. Wherever possible, we used the administrative
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procedures and services available from the City of Toronto. These included
the procurement of office supplies, stationery, mail and delivery services,
printing, external shredding, and so on.

Before the inquiry office was set up, my CAO talked to City staff about
our need for a secure computer server and network system. Using the City’s
system and network turned out to be an efficient solution. We had full
technology service and help, with significant cost savings. To ensure confi-
dentiality and independence, it was essential that we have a separate server
and e-mail group, but the City was able to provide that.

The City provided computers and printers, originally just surplus desk-
top computers. Later, we needed extra memory for those computers and
some new laptop computers for me and for commission counsel, especially
for use in the hearing room. A City e-mail account was available for each
computer user at the inquiry office. In addition, the JUDICOM system
provided by the Office of the Commissioner for Federal Judicial Affairs
proved very useful to my work.

The contract for transcription services was tendered and awarded to a
very efficient company, and transcripts were available on our website within
four hours of the end of each day’s hearings.

4. OFFICES AND THE HEARING ROOM

Hearings took place at the East York Civic Centre, the administrative cen-
tre for one of the former municipalities now amalgamated into the City of
Toronto. We chose this location for a number of reasons.

Our physical requirements included a hearing room as well as offices.
The hearing room had to be wheelchair accessible and the location had to
be reachable by car and by public transit. The Civic Centre met all of those
needs, and because the City of Toronto owned the building, it presented a
considerable saving to the taxpayer over leasing privately owned space. We
were also fortunate in that the City staff who worked in the building were
very accommodating.

To minimize costs, we made no structural changes to the existing offices
and layout. City Facilities Services provided workstations and furniture
from surplus inventory. We acquired further furniture and equipment as
needed (such as dictation equipment and a fax machine). Those items
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became City property and were to be reassigned at the conclusion of the
inquiries. We changed the door-locking mechanisms to ensure the security
of the premises, and some electrical work and very limited painting was
required. The East York Art Foundation kindly enhanced the space by pro-
viding artwork.

The hearing room was the former East York Council Chamber. It had a
dais for me and the registrar, a “witness box,” and a place for the deputy and
the court reporter. There was adequate floor space to accommodate counsel
tables and public seating. A few changes were necessary to make the
Council Chamber suitable for use as a hearing room. Those included a
secure locking system for the doors, improved lighting, data lines for com-
puters, a special digital telephone line for court reporting, and an upgraded
audio system. The City made the hearing room available for our exclusive
use but, to the extent possible, we accommodated requests to use it for tra-
ditional East York events.

Naturally, it was important to ensure the security of confidential docu-
ments. The building and the hearing room met our stringent security
requirements. Our individual offices could be locked, and they were located
in a discrete wing of the building that was locked in the evening. The hear-
ing room, which contained the court reporter’s equipment, television
cameras, and sound equipment, was also securely locked whenever the
room was not in use.

5. THE BIGGEST PUBLIC FORUM POSSIBLE: 
THE WEBSITE

I have already stressed the public nature of a public inquiry. It is a public
forum and the public must have access. The only question is how best to
accomplish it. There are physical considerations having to do with the site
for public hearings, such as transportation links, wheelchair access, and so
on. However, most members of the public who have an interest in an
inquiry will not be able to attend the hearings. For them, we arranged elec-
tronic access. Our website, www.torontoinquiry.ca, provided a complete
and unfiltered recording of our proceedings each day. The public, potential
witnesses, the press, counsel—anyone with Internet access, anywhere in the
world, could learn all about the inquiries.
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From its launch in May 2002 until May 1, 2005, our website
attracted almost one million visits. We made every effort to keep it up to
date as new information became available. It was operating very soon
after I was appointed, and well before our first hearing day. In fact, one
of my early tasks was to tender for and retain the services of a web-
master. We designed our site and the City added a link to our site on its
own website.

In this technology-savvy age, I cannot imagine how a public inquiry
would function without a website. It was so important to fulfilling my com-
mitment to accessibility that I think it’s worth looking at the architecture of
the site in detail.

Home Page
• At-a-glance update of what was going on at the inquiries, with the two

inquiries distinguished by different colours
• Schedule of witnesses—who was testifying at the time, and who was

expected to testify that week
• Summary of important and late-breaking developments posted on the

site, with appropriate links
• Links to TCLI, TECI, and the Good Government phase
• Updated daily

About the Inquiry
• History, mandate, and purpose of each inquiry, updated periodically

The Commissioner
• Biography and photograph

Commission Counsel
• Biographies and photographs

Parties with Standing
• Listing of all parties with standing and their counsel, including contact

information for counsel (with their consent)
• Link to rulings on standing and funding
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Legal Information
• Terms of reference for both inquiries
• Rules of procedure for both inquiries
• Commissioner’s statements and letters to the Mayor
• Commissioner’s rulings
• Closing submissions and reply submissions

Closing Submissions
• Closing submissions and reply submissions

Transcripts
• Each day’s transcripts, usually posted by 8 p.m.
• Easily searchable by word and by date, with links to each witness
• Unfortunately, we could not provide electronic access to all exhibits, but

members of the public could come to the inquiry offices and access them
there.

Schedule & Witnesses
• Witnesses listed alphabetically, as well as in the order in which they

appeared
• Links from witnesses to transcripts on the date(s) they testified

Media Information
• Up-to-date information of interest to the media
• A notice that I would not be giving interviews. We used the following

wording: “As is the custom for members of the judiciary, Madam Justice
Bellamy will not be giving interviews.” Commission counsel were always
available to the media to answer questions, and the website indicated
this.

Media Releases
• Text of the media releases issued (twenty-three in all), announcing upcom-

ing significant witnesses and notable developments during the inquiries

Location of Offices
• Photograph of the building and the address and telephone number
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• Directions by public transportation, and by car (including information
about parking)

FAQs (Frequently Asked Questions)
• Narrative answers to questions about public inquiries, the mandate of

the inquiries, and the expected results (namely, my report)

Feedback
• Telephone number for leaving messages and a general e-mail address

Links
• The City of Toronto website and the Toronto Transit Commission

(TTC) website

6. RULES OF PROCEDURE

Subject to the dictates of fairness, a commissioner is free to formulate the
rules of procedure for a public inquiry.67 I certainly drew upon the experi-
ence of previous commissioners in creating mine and benefited greatly from
it. However, since I had already decided on using a website to increase acces-
sibility, I wanted all of the documents available to the public to be more
generally understandable. We therefore took care to write our rules of pro-
cedure in plain language. We circulated them in draft form to parties with
standing for their comments. The finalized rules were the first substantive
document posted to our website.68
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67 Knight v. Indian Head School Division No. 19, [1990] 1 S.C.R. 653 at 657, L’Heureux-Dubé J.:
Every administrative body is the master of its own procedure and need not assume the trap-
pings of a court.

See also Addy v. Canada (Commission of Inquiry into the Deployment of Canadian Forces to
Somalia) (1997), 149 D.L.R. (4th) 118 at 174 (F.C.T.D.), Teitelbaum J.:

Another element dictating restraint is the right and ability of the Commission to serve as “mas-
ter of its own procedure” (Knight, supra, at 685). As long as the Commission respected the
rules of fairness, it could devise as it saw fit, the hearing schedule and the relevancy criteria for
the anticipated witnesses.

68 Appendix H(i), Rules of Procedure, TCLI, or http://www.torontoinquiry.ca/lirp/pdf/
Rules_of_Procedure_TCLI.pdf; Appendix H(ii), Rules of Procedure, TECI, or http://
www.torontoinquiry.ca/lirp/pdf/Rules_of_Procedure_TECI.pdf.
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The rules of procedure covered the guiding principles of the inquiries,
practical information such as the location and time of hearings, and proce-
dural matters such as standing, witness interviews, documentary evidence,
and the hearing of evidence. They were as complete as possible, but we put
in place other procedures during the course of the inquiries, such as the use
of affidavits.

7. DOCUMENT MANAGEMENT

When I first met with City staff, they told me there would be one filing cab-
inet of documents. This made us think we did not need a sophisticated
document management system. However, as the documents trickled in, and
then poured in, we realized we needed to obtain some form of electronic
document management system. In the end, the inquiries generated 48,228
documents with some 124,000 pages.

a. Electronic Document Management Services

The document management field has developed rapidly over the last
decade. The unstoppable trend is toward electronic document organization,
management, production, and hearings. These inquiries took advantage of
that trend.

In fact, the inquiries simply could not have functioned without elec-
tronic document management. It would have been virtually impossible to
review, search, and put in order such a volume of documents efficiently in
any other way. It does take time to learn the document management soft-
ware, but I believe it was worth the effort.

After competitive tendering, we retained the services of a document
management company. As documents came in from parties with standing,
they were immediately shipped to the document management company,
where they were electronically scanned and indexed. The inquiries and the
parties with standing received compact discs containing electronic images
of each document, along with indexing information. People who received
notices of alleged misconduct were also given the opportunity to access
all documents. This system of document disclosure, scanning,
indexing, and CD distribution continued as additional documents were
produced.
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Each document was assigned a unique identifying number, which was a
feature of Summation Blaze (proprietary software for organizing docu-
ments, transcripts, and other files related to a proceeding). During the
hearings, whenever counsel referred to a document, they were required to
identify it not only by its place in the document book (e.g., “the document
at Volume 1, Tab 1”) but also by the beginning document number, or “beg-
doc.” In that way, the document number was registered in the transcript, in
our summaries of the transcripts, and in my own notes. That made it con-
siderably easier to later locate each document in the electronic document
database when required.

It made sense to outsource the scanning and indexing. The flow of
incoming documents varied dramatically, from a trickle to a flash flood, and
we would otherwise have had to manage varying staff levels or find staff
already trained in document management software. The document man-
agement company provided exemplary service, often working over
weekends and holidays to meet our needs.

b. Paper Documents

We managed and disclosed documents electronically, but we used paper
documents in the hearings. We considered having a “paperless” hearing
before the first inquiry, but given the City’s initial low estimate of both the
number of documents and the length of the hearings, and given the signif-
icant start-up costs for an electronic hearing, we dismissed the idea. We
considered it again for the second inquiry, but given the comparatively short
duration of the hearings, we opted not to do it.

Before each witness testified, commission counsel made a list of the doc-
uments on which the witness intended to rely and invited parties with
standing to provide a list of any other documents they thought were neces-
sary. The listed documents were then printed and collated into a binder (or,
more likely, several binders) for each witness.

Often, there were last-minute demands as new documents were added
on the morning of a hearing or even during the hearing day. Most of one
inquiry staff member’s time was devoted to the task of document manage-
ment. She was the liaison between the person providing the documents
and all counsel. She was also responsible for supervising the printing,
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collating, and distribution of the document binders that were used in the
hearing room.

Our system of managing documents during the hearing evolved over the
course of the inquiries. Initially, a separate document binder (or binders) was
prepared for each witness. As the evidence unfolded, it became apparent that
there was considerable duplication among witness binders, particularly when
several witnesses were called to testify about the same subject matter. We
switched to preparing binders by subject matter rather than by witness, thus
reducing overall the number of binders that had to be produced.

During TECI, we developed statements of non-contentious facts, fur-
ther reducing the number of documents to which a witness’s attention had
to be drawn. Even with these improvements, the inquiries still used a huge
amount of paper.

Electronic hearings would have had a higher up-front cost. Moreover,
not everyone is comfortable with electronic documents, and eliminating
paper would have been very difficult for some people. Nonetheless, I
strongly believe electronic hearings are well worth exploring and, where
appropriate, using. In light of the ultimate number of documents, I believe
these inquiries would have benefited from having paperless hearings.

c. Archives

My CAO arranged to transfer the official records of the inquiries to the City
archives. Meetings to discuss that transfer began in 2003 and continued
into 2005.

The materials transferred included original certified copies of the tran-
scripts of the hearings, the original registrar copy of all exhibits entered into
evidence during the hearings, closing submissions, a CD and digital tape of
the website contents, general files, and my report in CD and hard-copy ver-
sions. All of the documents collected by the inquiries were put on CDs and
likewise transferred to the City archives, but some are sealed for twenty
years because of the personal nature of some of the materials.

8. SECURITY

The inquiries collected and managed a great deal of confidential informa-
tion. Our ongoing investigations were not public, and it was important to
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preserve confidentiality and investigative integrity. Our security measures
proved satisfactory and there was no security breach in the course of the
inquiries.

Our offices were in a discrete wing of the building that could be locked.
Our individual offices could be locked also. The locks were rekeyed and we
had limited-access security cards for our suite of offices, main access, and
parking. All documents were kept in filing cabinets, which were locked each
evening. Documents saved on computers were password-protected. The
City of Toronto did not have access to the server on which we saved these
documents.

In the hearing room, I was accompanied by an experienced deputy sec-
onded from the Superior Court of Justice. The hearing room was locked
during lunch breaks and before and after the hearing day. All original
exhibits and documents were kept in a locked room.

All staff, including commission counsel, executed confidentiality agree-
ments.69 When temporary or new staff members were hired, their references
were checked. Counsel for parties with standing, counsel for witnesses, and
witnesses themselves were also required to sign a confidentiality agreement
if they were provided with any documents.70

From time to time, we needed security for a witness. Sometimes we did
this on our own initiative and sometimes a witness would request physical
security for their appearance at the hearing. In those cases, we retained
plainclothes security officers to attend the hearings and discreetly accom-
pany the witness.

9. MEDIA

When trials attract public interest, the public generally relies on the media
for information about them. Major media outlets have reporters who can
distill and interpret the sometimes mysterious judicial proceedings. As a
general rule, public inquiries are much more likely than trials to engage
public notice. By definition, they involve widespread public interest to a
much higher degree than most trials. As with trials, though, many members
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of the public rely on the media for information. In a public inquiry, facili-
tating media access is part of facilitating public access.

a. Contact and Interviews 

Recognizing the importance of the media to the principle of public accessi-
bility, I had hired a communications officer to liaise with reporters and the
news desks of media outlets and to perform all of the related communica-
tions functions. The communications officer was not a spokesperson for the
inquiries.

I did not consider it appropriate for me to have contact with the media.
A simple declaration on our website made that clear. I did make several
statements, including at the beginning and end of each inquiry, before and
after the Good Government phase, upon resuming the hearings if we had
been adjourned for some time, and so on. The text of my statements was
posted on our website.71 I spoke about the nature of the inquiry and the
need to keep an open mind. I note that Justice Sidney B. Linden, commis-
sioner of the Ipperwash Inquiry (which is ongoing as I write this report), has
been providing the public with periodic statements on the progress of his
inquiry. This is another example of how all inquiries are different. I did it
by way of statements to mark specific events in the proceedings, but doing
it his way is also a good idea.

The Supreme Court of Canada has directed commissioners to make
every effort to ensure that public inquiries are accessible to the public. Since
I had decided not to give interviews, responsible contact with the media by
commission counsel was one of the ways to achieve this necessary goal. I
considered it perfectly appropriate for commission counsel to give inter-
views and answer questions from the media, and they made every effort to
be available to do so. They also provided background information to
reporters and facilitated their access to documents and transcripts. Given
that sometimes legal information was to be communicated to the public,
it was important that my commission counsel communicate effectively,
through the media, to those with no legal training. They were able to do so
in a very productive and prudent way.
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The extent to which commission counsel kept the media informed dif-
fers, perhaps, from what might be considered appropriate during a trial, and
that illustrates yet another important difference between trials and public
inquiries. However, commission counsel were certainly not given free rein
in their dealings with the media. I reminded them that they were really
speaking on my behalf. Thus, and as essentially the alter egos of the com-
missioner, who was also a judge of the Superior Court of Justice, they had
a high level of responsibility and obligation to be evenhanded and fair in
their comments to the media.

b. Press Releases

We issued press releases to draw attention to motions and rulings, signifi-
cant events, and important dates such as hearing start and end dates and
adjournments. We found that Canada NewsWire, a commercial wire service
that broadcasts to every newsroom in Canada, was the most effective chan-
nel for media releases. My communications officer would follow up on the
releases by contacting the reporters and media outlets that regularly covered
the inquiries.

c. Lockups

A public inquiry can generate a huge number of documents and sometimes
media representatives have very little time to read and synthesize the infor-
mation. The second inquiry had three segments. Before the start of each
segment, we released the detailed statement of non-contentious facts, along
with the affidavits of all the witnesses who were going to testify in that seg-
ment. On these occasions, because of the volume of material to be entered
into evidence, we arranged a media lockup. Several hours before the start of
the hearing day, media representatives would be allowed to read the docu-
ments to be entered into evidence that day, on their written undertaking
not to report on them until they had been made public.72 From my perspec-
tive, this lockup procedure worked well. The media honoured their
commitments, and from the informal feedback we received, it seems the
lockups helped them do their important work.
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d. Media Room

These inquiries were covered by print and electronic media, and we had to
be sensitive to the demands of their respective deadlines.

The communications officer arranged for a media room. This space was
equipped with electrical outlets, Internet access, telephone lines, desks, and
sound plug-ins for radio reporters.

Reporters could watch the hearing on a television monitor. They could
also sit in the hearing room if they chose, but monitoring the hearings from
the media room seemed to make it easier for them to work and file their sto-
ries on deadline. We also placed in the media room copies of every exhibit
used in the hearings so that the media could review them and follow along
as witnesses looked at and commented upon them.

e. Photographs

Still cameras were permitted in the hearing room when hearings were not
taking place. Occasionally, because of the number of photographers
interested in a particular witness, I permitted one minute of hearing time
for taking photographs in the hearing room. Witnesses could also be
photographed entering and leaving the hearing room, but, luckily, our
hearing room had glass doors. Beyond the one minute I allowed for pho-
tography in the hearing room, still photographs could be taken through
the glass doors at any time without disturbing the hearings. That made a
significant difference in the degree to which photographers could do
their jobs effectively, and it had the additional bonus of ensuring that
witnesses did not need to feel beleaguered by photographers before or
after testifying.

f. Television 

Television cameras require sound and video feed. The CBC provided the
basic cabling and a TV monitor. Local television stations took turns provid-
ing a single camera for use during the hearings, hooked up to the live
monitor in the media room. Some television stations brought their own
recording devices and these were positioned in the media room. This co-
operative arrangement was complicated, but it worked very well.
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The public was also able to follow the inquiries through a video and
audio feed to City Hall and Metro Hall. The City’s audio-visual department
organized the video and audio lines at that end. Video was supplied by the
media television pool when it was operating. On days when television sta-
tions chose not to cover the proceedings, the inquiries’ audio technician
provided a camera. While not of broadcast quality, it managed to capture
the proceedings well enough.

B. THE INVESTIGATION

A PUBLIC INQUIRY IS GENERALLY called in response to a matter of urgent
and immediate public concern. The hearings should start as quickly as pos-
sible; otherwise, the inquiry is at risk of becoming irrelevant. But the drive
to get on with the hearings must be balanced against the need for prepara-
tion. Lawyers, staff, and investigators have to be hired, documents have to
be gathered, along with other evidence, and witnesses have to be inter-
viewed and later prepared for their appearance at the inquiry. All of this
takes time, perhaps many months. We were not set to call our first witness
until six months after I was appointed commissioner, but it was time well
spent. The bulk of the investigation takes place before the hearings and it
must be thorough. Without our strong foundation of investigation, any-
thing that followed would have been shaky, and hearing days would have
been wasted.

The investigation phase is the least public part of a public inquiry. In
these inquiries, it started the moment I was appointed to the first inquiry
and continued unabated until the inquiries ended, although it was most
intense in the months leading up to the beginning of the hearings.

Based on my experience in these inquiries, I think it essential that com-
mission counsel be very much involved in all phases of the investigation.
My commission counsel were closely involved in all stages of the investiga-
tion, and they brought to the investigative task the crucial perspective of my
guiding principles for the inquiries: fairness, thoroughness, efficiency, acces-
sibility, and cost-effectiveness.
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1. DOCUMENTS

a. Collecting Documents

Parties with standing and all witnesses were required, either by our rules of
procedure73 or by summons, to produce all relevant and helpful documents.
Most made their best efforts to comply, but I was astounded and disturbed
by the volume of documents that continued to be produced very late, when
we were well into the inquiries.

For example, one party failed to produce thousands of electronic docu-
ments, and the party’s legal counsel had not known of their existence. Upon
this belated discovery, TCLI had to adjourn to find, classify, and distribute
these documents. Another party also discovered a substantial number of
additional documents during TCLI and, at the very close of hearings in the
inquiry, located yet more previously undisclosed documents.

Witnesses also disclosed new documents during the hearings. One wit-
ness, despite being asked repeatedly by her own counsel, counsel for other
parties with standing, and commission counsel, did not disclose the exis-
tence of several notebooks in which she had kept handwritten notes about
the very matters being investigated. When recalled to testify about these
documents once they were produced, she could not provide a reasonable
explanation for not disclosing them earlier.

This was frustrating, and it wasted our time, but the problems with doc-
ument production were not unique to these inquiries. In Consortium
Developments (Clearwater) Ltd. v. Sarnia (City), Justice Binnie commented
on the challenge of “rolling disclosure” in the public inquiry context:

Unlike an ordinary lawsuit or prosecution where there has been prelimi-
nary disclosure and the trial proceeds at a measured pace in accordance
with well-established procedures, a judicial inquiry often resembles a
giant multi-party examination for discovery where there are no pleadings,
minimal pre-hearing disclosure (because commission counsel, at least at
the outset, may have little to disclose) and relaxed rules of evidence.74
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“Rolling disclosure” is not uncommon, but the late disclosure of docu-
ments presents problems. It is unfair to witnesses, because they may not be
able to answer questions fully without the assistance of all of the relevant
documents. It is unfair to counsel who are working to understand the mat-
ters at issue in the inquiry. Late disclosure also leads to delay, either because
parties have to be given time to review the additional documents or because
witnesses must be recalled to testify about the newly discovered documents.

I think parties with standing should be required to provide a plan for the
production of documents, specifically including a review of electronic docu-
ments. Given that the storage and retrieval of electronic documents is a
specialized field, it is a good idea to hire someone with expertise in this area
as part of the investigation team. Deadlines should be set for the production
of documents, and parties should have to account for any delays. Parties and
witnesses should also be told explicitly that the definition of “documents”
includes their own written notes, leaving no room whatsoever for ambiguity.

b. Solicitor-Client Privilege

No public inquiry is entitled to production of documents that are subject
to solicitor-client privilege.75 In these inquiries, and no doubt many others,
that principle was complicated by co-existent civil litigation between some
of the parties with standing.

I decided that claims of solicitor-client privilege would be resolved
informally whenever possible, and virtually all such claims were success-
fully dealt with that way. If a party claimed privilege with respect to a
document, it was agreed that the document would be shown to commis-
sion counsel without waiver of the privilege claim. If commission counsel
agreed the document was privileged, that would end the matter and the
document would be excluded. If commission counsel did not agree the
document was privileged, they would then determine whether the docu-
ment was relevant or helpful. Only if there was a disputed claim of
privilege and commission counsel determined the document to be relevant
or helpful would there be further adjudication. In such cases, the matter
was to be heard by the Regional Senior Justice of the Superior Court of
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Justice or his designate. I did not have jurisdiction to specifically order dis-
puted claims to be dealt with in this way. The parties with standing agreed
to it, and the Regional Senior Justice for Toronto kindly agreed to hear
such matters himself or delegate them to another judge. We were thus pre-
pared for the eventuality, but we never did require the services of a judge
for any such hearings.

As noted, this procedure required the agreement of the parties with
standing and the co-operation of the Regional Senior Justice at the time of
these inquiries. I recommend that the Province amend the Public Inquiries
Act to permit any interlocutory matters, not limited to claims of solicitor-
client privilege, to be resolved in this or some similarly efficient way.

Solicitor-client privilege with respect to documents arose, in a somewhat
different form, in an application for judicial review brought by one of the
parties with standing, as related later in this chapter at C.7.a.

c. Summonsing Personal Documents

The Public Inquiries Act76 gives an inquiry the right to “require any person,
by summons, to give evidence on oath or affirmation at an inquiry, or to
produce in evidence at an inquiry such documents and things as the com-
mission may specify.” The act clearly granted me the power to issue
summonses,77 but naturally I considered each one carefully. Where docu-
ments were concerned, I was especially careful when they could have been
considered private or personal. In fact, most of the documents covered in
summonses were neither private nor personal. They either were available
publicly or could not be considered confidential in any way.

The use of a summons is an important investigative tool, and one that
the legislature clearly intended the commissioner of a municipal public
inquiry to use. If the documents or evidence included in the summons are
relevant or helpful to fulfilling the terms of reference, a summons should
certainly be issued, and I did not hesitate to do so when necessary, whether
the material was private and personal or not. Where it was private, however,
I took particular care to frame the summons in a way that would infringe
on the individual’s privacy as little as possible. For bank records, for exam-
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ple, I made sure the summons was restricted to documents covering only
the scope and time necessary to discharge my mandate.

The Supreme Court of Canada has repeatedly emphasized a commis-
sioner’s broad discretion in fulfilling his or her investigative mandate.
Nevertheless, in many circumstances, there was no easy answer to the ques-
tion of how much personal information I should include in the summons and
it was sometimes impossible to specify in advance the precise information
needed to investigate fully. Furthermore, in the interest of efficiency, I did not
want to return to the same source repeatedly for more information. In these
circumstances, a reasonable estimate was necessary. I was always careful to
ensure that the estimate was made in a principled way, taking into account the
extent of the intrusion on an individual’s core privacy interests, but with the
paramount concern of possible relevance or helpfulness to the inquiries.

d. Summons Where a Witness Did Not Testify

Summonsing documents did not necessarily mean the associated witness
had to testify. For example, if I issued a summons to a cellular telephone
company to produce call records, the company, as custodian of those
records, would have to locate them and prepare them for transfer to the
inquiry, all as set out in the summons. However, the inquiry would receive
those records without requiring a witness from the cellular telephone com-
pany to testify. This was simply practical. An individual from the company
would have nothing to add to the inquiry, and would have appeared only
to hand over the documents. It would be sensible to formalize the power to
summons the production of documents in such cases without the need for
attendance by a witness in the Public Inquiries Act.

2. WITNESSES

a. Interviews

The cornerstone of our investigation was interviews with potential wit-
nesses. Commission counsel interviewed every person believed to be able to
provide relevant or helpful information, with the exception of witnesses
who lived outside Ontario and one party who left the jurisdiction after
being granted standing and did not return to testify. Where possible,
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commission counsel gave witnesses copies of documents, before the inter-
view, that could be helpful to them or might refresh their memories.
Information from one witness often led to other interviews with further
witnesses. If the information to be gleaned from witnesses appeared to be
relevant or helpful and within the inquiries’ terms of reference, commission
counsel diligently pursued every lead.

These interviews, and preparing the statements and/or affidavits after-
ward (discussed in more detail in the following section), took several
months. Commission counsel worked tirelessly at them before the first
inquiry’s original start date of September 30, 2002, and continued to do so
throughout the inquiries as new issues arose.

Witnesses invited to an interview and witnesses called to testify are
often nervous. Both the Public Inquiries Act and our rules of procedure
explicitly prohibited any adverse employment consequences for co-operat-
ing with the inquiries,78 but some witnesses remained apprehensive.
Commission counsel did their utmost to reassure these witnesses and to
explain the inquiries’ process to them. Most witnesses came forward, told
their stories, and respected the role of the inquiries, often in the glare of
intense media scrutiny.

Most interviews with witnesses were confidential, as were commission
counsel’s interview notes. It makes sense that witnesses might be more
forthcoming under that condition, and that reasoning bore fruit. Witnesses
did disclose information they might not have revealed otherwise, such as
secondhand knowledge or details about which they were uncertain.
Commission counsel would then investigate the veracity of the informa-
tion. Some of it led nowhere. Often, however, even rumours turned out to
have more than a grain of truth in them.

Some interviews, with the consent and knowledge of the witness (and
counsel if the individual had one), were not confidential. In those cases, it
was clearly understood that statements made in the interviews could be used
to impeach the witnesses if, during the hearing, they derogated from those
statements. Such interviews were sometimes transcribed, and the transcripts
were a substitute for the requirement to testify or were used to augment tes-
timony at the hearing.
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The ability to determine whether interviews would be confidential or
“on the record” allowed commission counsel to adapt to the circumstances
faced with each witness, which in turn advanced the investigation as effec-
tively as possible.

b. Witness Statements and Affidavits

If a person who had been interviewed was to be called as a witness, commis-
sion counsel prepared a statement of the witness’s expected evidence.79 After
the witness reviewed and approved it, the statement was distributed to par-
ties with standing.80

This procedure evolved as the inquiries progressed. At first, commission
counsel prepared brief statements of the expected evidence and appended a
list of the documents on which commission counsel intended to rely, rea-
soning that examinations and cross-examinations would be shorter if they
focused on only the most relevant details. It soon became clear that these
short statements were insufficient, and we found that the parties were delv-
ing into issues not covered in the statements.

As the inquiries progressed, commission counsel drafted longer and
more detailed statements of the expected evidence. Eventually, that evolved
into drafting affidavits for the witnesses, and sometimes counsel for the wit-
ness would write the first draft. Counsel for parties with standing were thus
better able to focus their cross-examinations. In fact, we found that the
affidavits significantly shortened the time for examinations and cross-
examinations, and sometimes precluded the need for the witness to testify
in person.81 No one was forced to sign an affidavit and some witnesses
chose not to. For those witnesses, commission counsel, and on one occasion
a witness’s lawyer, prepared a statement of the expected evidence.

Another advantage of the interview-affidavit-testimony sequence was that
it gave commission counsel an opportunity to evaluate each witness’s evi-
dence comprehensively: first during the interview, again when the affidavit
was drafted, revised, and eventually sworn, and finally when the witness tes-
tified. This process was much like peeling the layers of an onion. With each
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iteration of the evidence, important perspective was added and the story was
fleshed out. That is not to say that all witnesses were necessarily withholding
information in the initial interview. Some were, of course, but even the most
forthright witness would inevitably provide a bit more detail that was help-
ful or a more thoughtful perspective in the course of refining the evidence
through the interview-affidavit-testimony progression.

Each witness’s affidavit was entered into evidence at the beginning of his
or her testimony and it would thus become the first part of the transcript.
Commission counsel would then examine the witness orally. The oral exam-
inations were thorough, and with the help of the affidavits, homed in on the
issues we considered most important.

Preparing detailed affidavits certainly shortened the time spent in the
hearing room, but it lengthened prehearing preparation time. These were
sworn documents, of course, so the witnesses understandably wanted to
ensure that they were accurate in every particular. On balance, however, it
turned out to be very efficient—so efficient that if I had known how the
inquiries would expand, I would have hired more junior lawyers and/or law
clerks to assist with this time-consuming work at the outset. That would
have increased the cost of the inquiries only minimally, and likely not at all
given the time saved in the hearing room. The extra staff would have been
needed most at the beginning of the inquiries, and the number could have
been reduced as time went on.

c. Witness Photographs

Prior to testifying, witnesses were asked if they would object to having their
photographs taken. We made it clear that these photographs would not be
published, would be used only to assist me or other witnesses in refreshing
our memories, and would be destroyed after the inquiries were over. Those
commitments were set out in a consent form,82 and whether or not the pho-
tographer had the opportunity to ask a witness to sign one, I honoured the
principle. It was not compulsory, of course, but no one objected to being
photographed.

The photographs proved useful a few times in the inquiries, such as
instances where a witness couldn’t remember which of two people had done
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or said something or other. They were also useful to me when I was writing
my report and sorting through the words of the 156 witnesses who
appeared before me over a period of 214 days of hearings. It was very help-
ful to be able to readily put a face to the evidence, and I’m grateful to the
witnesses for allowing themselves to be photographed in this manner.

3. INVESTIGATORS

Before the City established the inquiries, it had retained KPMG, a profes-
sional services firm that provides audit, tax, and advisory services, including
forensic audit services, to conduct an investigation. Based on KPMG’s
report, the City concluded that further investigation in the form of a pub-
lic inquiry was warranted.

KPMG’s report and supporting documents, including interview notes,
were made available to the inquiries. Those documents were a good starting
point, but it soon became apparent that the inquiries would have to delve
much more deeply. I do not criticize KPMG for this at all. The firm had a
specific and time-limited mandate and it had fewer investigative powers
than a public inquiry has at its disposal.

We hired investigators to track down witnesses and documents, and they
often conducted preliminary interviews for commission counsel. I was
impressed with their tenacity, dogged determination, and insight. Their
contribution was invaluable.

4. EXPERTS

In litigation, experts give opinion evidence on matters outside the scope of
general knowledge on behalf of a party. In the context of these inquiries,
experts testified when I believed it would be in the public interest to hear
from someone with professional knowledge in particular subject areas, and
when experts could assist me in understanding what happened so that I
could make effective recommendations designed to prevent a recurrence.

a. Leasing

We heard from two leasing experts. The first gave a “Leasing 101” primer,
which was very helpful given the subject matter of the first inquiry. The sec-
ond provided two extremely thorough, detailed reports about the financial

Stages in the Inquiries 67

4th pp Process Volume 1 PT  8/27/05  11:04 AM  Page 67



implications of the specific lease transactions that were the subject of the
inquiries. I found this evidence very useful, and so did the City. Sometime
after the witness testified, and when it was clear that the inquiries would no
longer need his services, the City hired the expert, with my consent, to assist
with an analysis of its end-of-lease options.

b. Forensic Analysis of Records 

We commissioned an analysis of telephone and bank records, and the data
was summarized in clear, concise charts.

Accountants provided further detailed analysis of bank records. This
work constituted investigation as well as expert testimony. It was time-
consuming and very detailed, but yielded much helpful evidence.

c. Good Government

Professionals in the subject (former senior civil servants and government
advisers) provided background papers for the Good Government phase of
the hearings. At my direction, they prepared a series of papers that surveyed
the literature and practices in conflict of interest policy, municipal gover-
nance, lobbyist registration, and procurement. They did extensive work
before the hearings began, which helped the participants in this phase focus
on the issues.

C. THE TCLI AND TECI HEARINGS

1. LAYING THE GROUNDWORK FOR THE REPORT

The tangible outcome of a public inquiry is its report, and I began prepa-
rations for writing my report on the first day of hearings.

First, I took my own notes on my computer during the hearings. These
notes were by no means transcripts; they were more like an aide-mémoire
for what the witness said and for my assessment of that witness and the
evidence.

Second, while I naturally intended to keep an open mind until I had
heard all of the evidence and had read all of the submissions, I knew I would
need some way to marshal the hundreds of days of evidence, the thousands
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of pages of exhibits, and the thousands of pages of transcripts when it came
time to write my report. In short, I would need summaries, and I hired a
senior policy analyst who had performed that function for the Walkerton
Inquiry. Two research assistants helped her. Each day, they summarized the
transcripts of the hearings and pulled together the evidence of different wit-
nesses on the same issues. When it came time for me to write the report, I
had my own detailed notes and summaries of the evidence to work with,
instead of having to review thousands of pages of transcripts. Of course, I
still had electronic access to the actual transcripts and documents. The elec-
tronic transcript, with its sophisticated search capability, proved invaluable
in quickly finding specific references to the evidence as I wrote my report.

2. STANDING

I have already pointed out several differences between trials and public
inquiries. The question of standing brings me to another. In a civil action,
the roles of the parties, the plaintiff and the defendant, are clearly delin-
eated, just as they are in a criminal matter where the parties are the
prosecutor and the accused. In a public inquiry, there is no adversarial rela-
tionship between two parties. Rather, anyone who has a direct and
substantial interest in the subject matter of the inquiry is invited to apply to
be granted the status of a party with standing.83 I expanded that to include
anyone whose participation could be helpful in fulfilling my mandate.84

Parties with standing enjoy certain privileges designed to protect their rights
and interests, but they also have concomitant responsibilities.

a. Applications for Standing

Many potential parties with standing, such as the City of Toronto, were
obviously well aware of the inquiries. To reach those who were not, we
invited applications for standing by placing advertisements in Canadian
newspapers.85 As well, we issued press releases over Canada NewsWire. For
TECI, we also advertised in two cities in the United States because some of
the potential parties lived there.
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It was not mandatory, but parties could appear before me to explain the
reasons for their request for standing.86 Some applied in writing only. In
applying for standing, the parties stated their reasons and explained how
their participation was relevant to the terms of reference of the inquiries
or how their involvement could be helpful to me. Applications for stand-
ing were solicited and adjudicated well before the hearings. Nevertheless,
as the hearings drew closer, and even after they were under way, I received
further applications for standing. Some parties who had thought their
involvement minimal came to realize otherwise and sought to protect their
rights through obtaining standing. The existing parties with standing were
notified of each new application and had an opportunity to comment. I
heard each application for standing, in writing or in person. If I granted
standing, commission counsel endeavoured to ensure that the party
received all relevant documents as soon as possible and was otherwise
brought up to date.

Applications for standing were made public, as were my decisions, and
the parties with standing were listed on our website.

b. Categories of Standing

The inquiries involved the interests of some parties more than others. I
therefore decided on two categories of standing: full and special.87

Parties with full standing had the full spectrum of available rights at the
hearing, including access to documents collected by the commission, notice
of documents proposed to be introduced into evidence, statements of
expected evidence and/or affidavits in advance, a seat at the counsel table,
the opportunity to cross-examine witnesses on relevant matters, and the
opportunity to make closing submissions.

Along with these rights came responsibilities. A party granted standing
was deemed to have undertaken to follow the rules of procedure88 and to
produce all relevant documents.89
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By comparison, the rights of parties with special standing were circum-
scribed. Notably, they did not have the right to cross-examine witnesses and
did not have a seat at the counsel table. Their interest was recognized, and
they contributed to the work of the inquiries, but their participation was
less direct, commensurate with their less significant interest in the proceed-
ings.90 Nevertheless, the responsibilities that went with special standing
were the same as those for full standing.

In one instance, I granted full standing to a party for a specific portion
of the hearings only. A City employee made allegations of reprisals resulting
from her co-operation with the inquiries. For the “hearing within a hearing”
where I dealt with those serious allegations, I granted the party full stand-
ing with all of the attendant rights.

We amended our rules of procedure when the second inquiry was called
so that the evidence received in one inquiry could be received and refer-
enced in the other, and so that parties with standing in one inquiry could
refer to evidence in the other.91 The rules also provided that, to the extent
that their interests were engaged, parties with standing in one inquiry would
have standing in the other.92

In the very early stages of the first inquiry, City Council decided not to
have legal representation at the inquiry. Later, Council reversed that
position and decided to seek standing and to retain outside counsel. I am
glad it reconsidered its position. Indeed, it is difficult to imagine how we
would have proceeded without the City’s active participation. The City of
Toronto was well represented at the hearings, and its full participation
helped me enormously.

In the end, eleven parties were granted full standing in TCLI and ten
were granted full standing in TECI. One party was granted special standing
at both inquiries. As mentioned, one party had full standing for a portion
of the first inquiry only.93
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c. Standing and the Role of Legal Counsel

When lawyers accept the responsibility of representing parties with stand-
ing (or witnesses) in a public inquiry, they need to be aware of the ways in
which their role is different from that of lawyers representing parties in a
trial. The rules of evidence and the rules of procedure may be more relaxed,
but counsel have an elevated obligation to co-operate with a public inquiry
and to bring forward all relevant and helpful evidence. Comparatively few
lawyers have experience of participating in public inquiries, and some
approach them the way they do trials, at least at first. They might not fully
appreciate that commission counsel are not prosecutors, and that can affect
their degree of co-operation with the inquiry.

Over sixty lawyers appeared for witnesses or parties with standing at
these inquiries. Most counsel eventually recognized the difference in their
role. They provided their clients with excellent representation and 
co-operated with the inquiries. Nevertheless, I believe it would have been
helpful for many of them, and for us, if they had appreciated the nuances
of their task sooner. Perhaps we should have prepared something as simple
as a short document outlining the distinctions between a trial and a public
inquiry and including the leading cases on public inquiries.

d. Funding for Legal Counsel

The City solicitor wrote to me on June 21, 2002, inviting me “to direct that
funding, limited to $50,000.00 per person on receipt of invoices, be pro-
vided by the City of Toronto to individuals” with standing at the inquiry.
The $50,000 figure was based on the City’s original assumption that there
would be only forty days of hearings, in one inquiry, and also on the
assumption that counsel for the parties with standing would attend for only
half of those hearing days. The letter further suggested that if I concluded
that more than $50,000 ought to be provided to any party with standing, I
should make a recommendation to the City to increase the sum.
Meanwhile, some parties applying for standing asked me directly to grant
them funding to retain legal counsel.

Neither section 100 of the Municipal Act nor the Public Inquiries Act
expressly confers authority on the commissioner of a public inquiry to order
funding for counsel. The terms of reference for both inquiries were silent on
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the issue. I concluded that while I had no jurisdiction to order the City of
Toronto to provide funding for legal counsel, I did have the jurisdiction to
make recommendations, and I did so. A public inquiry does not impose
either criminal or civil liability, but it would be naive to believe that there is
no possibility of repercussions for the witnesses and parties called to testify.
Moreover, inquiries operate under relaxed rules of evidence and the pro-
ceedings are less formal than at a trial, but they are hearings and observe
many courtlike formalities. A witness or party with standing without coun-
sel might well be at a disadvantage in presenting evidence, cross-examining
witnesses, and otherwise exercising the right to be heard.

The Royal Commission on the Donald Marshall, Jr., Prosecution put it
this way:

The Commission, if its findings are to be considered credible, must be
perceived to be conducting fair hearings, and to be doing everything pos-
sible to ensure that proper representation is provided for all parties whose
participation in all, or some part, of the hearings is required. It would be
extremely unfortunate, and inconsistent with the proper administration
of justice, if a necessary party were prevented from presenting its full
story to the Commission due to lack of financial resources. The public
interest is unlikely to be served adequately if only some interested groups
and parties are represented, since necessarily that would risk having our
findings influenced in favour of those parties who are either better organ-
ized or better funded.94

In my ruling, as the City solicitor had requested, I directed the City to
fund legal counsel for some parties with standing, up to $50,000, upon the
production of invoices.95 I also set out the factors that should be considered
upon granting funding:

• It is not in the public interest to have open-ended funding.
• It is not in the public interest for public funds to be provided to individ-

uals for their lawyer of choice at that lawyer’s regular hourly rate. 
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• The City should establish reasonable hourly rates for senior and junior
counsel for purposes of this inquiry.

• Whatever hourly rate or scale of compensation the City selected, it
should include reasonable time for preparation by counsel as well as for
attendance at the hearings.

• The City should either limit the number of counsel or specify the use
that would be made of junior counsel.

• Counsel should be entitled to compensation for their reasonable and
necessary disbursements.

• Where appropriate, disbursement rates should be set.
• Limits should be set on preparation time.
• Time spent at the hearings should be limited to a reasonable number of

hours.
• Attendance of counsel at the hearings should be limited to attending

when the party’s interests were engaged.
• No fees incurred before the date of Council’s decision to hold a public

inquiry should be paid.
• No fees related to any other matters (e.g., civil litigation) should be paid.
• Accounts should be subject to assessment.

Apart from the request from the City solicitor and the recommendations
in my ruling, there were no further formal applications for funding brought
to my attention. All requests for funding and the payment of legal fees were
handled by the City, independent of the inquiries.

The City’s budget shows that it spent much more than $50,000 per wit-
ness on legal fees. This is hardly surprising since the hearings ran for much
longer than the estimated forty days.

3. CONDUCT OF THE HEARINGS

a. Opening Statements

In keeping with the non-adversarial nature of a public inquiry, I did not
allow the parties to make opening statements. Another reason why I did not
permit opening statements is that a public inquiry does not follow an inves-
tigation; it is an investigation in itself. Opening statements are not as
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helpful as they can be in a trial because at the beginning of hearings in an
inquiry, the investigation is far from complete.

b. Examinations

Keeping the hearings moving was one of my top priorities. We had to be
thorough, we had to be fair, but we also had to be efficient and cost-
effective. There is a natural tension among these goals, and it was my job to
ensure that all of them were met and kept in balance.

Typically, a witness would swear to tell the truth or make affirmation to
that effect, and commission counsel would then lead the evidence from the
witness. They were entitled to ask both leading and non-leading questions.96

Counsel for a witness could apply to me if they wished to lead the witness’s
evidence, but only one did.97 This procedure requires evenhandedness on the
part of commission counsel. The parties must be confident that commission
counsel will conduct the lead examinations of their clients fairly. Next, coun-
sel for parties with standing had an opportunity to cross-examine the
witness. As to the order, one of our rules of procedure98 provided that they
would decide among themselves. If they were unable to reach agreement, I
would decide. Counsel were very co-operative and I was called upon to set
the order for cross-examination only a few times. Counsel for the witness
examined the witness last (or re-examined, if he or she had led the evidence).
Finally, commission counsel would re-examine the witness.

I was reluctant to limit the time for examination and cross-examina-
tions. A public inquiry, unlike a trial, does not include pretrial discovery or
disclosure, but where possible, the witness’s expected evidence and the doc-
uments on which commission counsel and the witness would rely were
disclosed to all counsel in advance. I wanted to give all counsel a chance to
explore any avenue that was relevant or helpful to me in fulfilling my terms
of reference, especially considering the investigative nature of a public
inquiry. I also recognized that counsel sometimes needed more time to
explore particular areas. Nevertheless, before each lawyer began cross-
examining a witness, I asked for an estimate of the length of the
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cross-examination. I tried to keep them to it although, for a host of reasons,
this was not always possible.

I was vigilant, however, in ensuring that cross-examinations did not
become repetitive. Given the many parties with standing, some with similar
interests, there was great potential for overlapping. I continually reminded
counsel of the need to confine themselves to questions that had not already
been sufficiently explored, and counsel were generally co-operative in avoid-
ing unnecessary repetition.

As already noted, we used statements of non-contentious facts in TECI.
These statements took a great deal of work and required counsel for the par-
ties to co-operate with commission counsel. In the hearing room, they were
filed as evidence and seldom mentioned thereafter, which might give the
impression that they were unhelpful. On the contrary, these statements con-
veyed much background detail essential to understanding the crucial issues
before me. Having the statements in evidence at the outset allowed every-
one to operate according to a shared understanding of that background.
Questions asked of witnesses could then go directly to the matters in issue,
and much time was saved in the hearing room as a result.

In the end, the inquiries heard evidence for 214 days, and 156 witnesses
testified, some of them more than once.

While I did not permit opening statements, at the conclusion of each
witness’s evidence, I asked the witness whether he or she would like to add
anything that would assist me in making my recommendations to City
Council. Many witnesses had valuable insights, and I am grateful to them
for sharing them with me.

4. NOTICES OF ALLEGED MISCONDUCT

Subsection 5(2) of the Public Inquiries Act99 states, “No finding of miscon-
duct on the part of any person shall be made against the person in any
report of a commission after an inquiry unless that person had reasonable
notice of the substance of the alleged misconduct and was allowed full
opportunity during the inquiry to be heard in person or by counsel.” In
what I assume is an oversight, which I recommend that the Province
address, this section, found in Part I of the act, is not applicable to a public
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inquiry called by a municipality. That is because the Municipal Act100 states
that such inquiries have powers only under Part II of the Public Inquiries
Act.

The Supreme Court of Canada makes it clear that, although section 100
of the Municipal Act is silent with respect to the requirement to give formal
notices of misconduct, the principle behind giving such notices is grounded
in the principles of natural justice. For that reason, commissioners
appointed pursuant to section 100 of the Municipal Act should govern
themselves by that underlying principle even though their powers derive
from only Part II of the Public Inquiries Act.101

So, even though the statute did not require me to give notices of alleged
misconduct, the Supreme Court of Canada certainly did. We incorporated
the wording of subsection 5(2) of the Public Inquiries Act into our rules of
procedure. Our rules of procedure provided that “the Commissioner will
not make a finding of misconduct on the part of any person unless that per-
son has had reasonable notice of the substance of the alleged misconduct
and was allowed full opportunity during the Inquiry to be heard in person
or by counsel.”102

a. Threshold

The purpose of giving notice that I might make a finding of misconduct
was to allow the recipients an opportunity to prepare to properly address the
issues referred to in the notice of alleged misconduct when they testified or
cross-examined other witnesses. The threshold for giving notices is low. I
did not issue a notice on a remote possibility, but if there was any reason-
able prospect that I would make a negative finding, I gave the individual a
notice. I included in my definition of “misconduct” possible damage to the
person’s reputation. However, I did not include a possible finding based
solely on credibility, unconnected to a particular event (such as “the com-
missioner might find that you are not credible”). Every witness’s credibility
is at issue, and it would have diluted the purpose to issue a notice for this
type of possible finding to all of them.
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Each notice was accompanied by a covering letter explaining this low
threshold and setting out why we were required to provide the notice.103

The difficulty was that we had to notify the recipients if I might make a
finding of misconduct. The notice did not necessarily mean that I would
make such a finding. Nonetheless, many individuals expressed shock and
betrayal upon receipt of a notice, particularly in cases where the recipient
had co-operated fully with commission counsel to that point. The notice
changed the relationship between them, and sometimes the recipient’s
degree of co-operation. Little can be done to avoid that outcome. The law
requires that the notices be given and specifies the low threshold. I issued
the notices as early as reasonably possible, without yet knowing what all the
evidence might be. As it turned out, some people who received notices were
not the subject of findings of misconduct in my report.

b. Rights of Recipients

For the purposes of these inquiries, the contrast between the rights of a
party with standing and the rights of other individuals or corporations if
they were given notices of alleged misconduct was a distinction without
much difference. Any person or corporation given a notice of alleged mis-
conduct could exercise the right to be heard in the same manner as a party
with standing, including the right to cross-examine witnesses, make closing
submissions, and submit documents to the inquiries. If summonsed to
attend before the inquiries, they were subject to the same conditions as any-
one else who received a summons, including the requirement to produce
any cited documents. In practice, therefore, the rights and requirements
were the same as those applicable to parties with standing.

There was one important and substantial difference, however. The iden-
tities of the parties with standing were public knowledge, but the identity
of any person served with a notice of alleged misconduct was confidential,
as was the content of the notice.104 We sent the notice only to the recipient
and to the recipient’s counsel if the individual had one. However, when a
witness testified on behalf of a corporate body, we sent the notice to the wit-
ness, not to counsel for the corporation.
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Confidentiality presented a dilemma. How could the inquiries keep
confidential the identity of a person who received a notice of alleged mis-
conduct but did not have standing, if that person chose to exercise the right
to be heard? There was no procedural measure that could have prevented
any possible inferences being drawn from an individual’s appearance before
the inquiries. I therefore decided that when recipients of notices chose to
exercise their procedural rights, such as the right to cross-examine, we
would simply accommodate them in the hearing without fanfare, and of
course without referring to or acknowledging the existence of the notice.
Some counsel referred to the notice in the course of examining their wit-
nesses. There was nothing I could do to prevent that. The individuals,
through their counsel, made their own choices about going public with
their own notices of alleged misconduct.

c. Content

The Supreme Court of Canada has directed that a notice of alleged miscon-
duct be set out in as much detail as possible, but so long as the notices are
issued in confidence, they are not subject to the strict degree of specificity
applicable to formal findings.105

I adopted an incremental approach to the detail to be included in the
notices. At the beginning of the hearings, or before a witness had testified,
the content would be quite general. The level of detail increased as the inves-
tigations and hearings progressed and knowledge of the issues increased.
Notices were sometimes revised over the course of the hearings, and the new
version, noting the current date, was sent to the recipient each time.

While it is important to update notices when significant new possible
misconduct comes to light, it is also important to remember that these
notices are neither pleadings nor indictments, and a high standard of speci-
ficity in issuing them would require an inordinate amount of rewriting time
as the hearings progress. As long as they cover in principle the misconduct
alleged in such a way that the party affected receives fair notice, they serve
their purpose. Thus, they need only be amended when new allegations sur-
face, and the evolution of details in matters already covered does not
necessarily precipitate revised notices of alleged misconduct.
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Drafting the notices of alleged misconduct was not a function I could
delegate entirely to commission counsel. They had to reflect my own views,
since I would ultimately be making findings and writing this report.

d. Timing

With respect to the timing for issuing notices of alleged misconduct, the
Supreme Court of Canada stated the following:

There is no statutory requirement that the commissioner give notice as
soon as he or she foresees the possibility of an allegation of misconduct.
While I appreciate that it might be helpful for parties to know in advance
the findings of misconduct which may be made against them, the nature
of an inquiry will often make this impossible. Broad inquiries are not
focused on individuals or whether they committed a crime; rather they are
concerned with institutions and systems and how to improve them. It fol-
lows that in such inquiries there is no need to present individuals taking
part in the inquiry with the particulars of a “case to meet” or notice of the
charges against them, as there would be in criminal proceedings. Although
the notices should be given as soon as it is feasible, it is unreasonable to
insist that the notice of misconduct must always be given early. There will
be some inquiries, such as this one, where the Commissioner cannot know
what the findings may be until the end or very late in the process. So long
as adequate time is given to the recipients of the notices to allow them to
call the evidence and make the submissions they deem necessary, the late
delivery of notices will not constitute unfair procedure. . . .

The timing of notices will always depend upon the circumstances.
Where the evidence is extensive and complex, it may be impossible to
give the notices before the end of the hearings. In other situations, where
the issue is more straightforward, it may be possible to give notice of
potential findings of misconduct early in the process.106

Accordingly, we made every effort to issue notices of alleged misconduct
as early as possible. As mentioned, however, these early notices were usually
more general than those issued later.
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5. COMPELLING THE ATTENDANCE OF WITNESSES

Our rules of procedure provided that it is “the practice of Commission
counsel to issue and serve a subpoena (summons to witness) upon every wit-
ness before he or she testifies.” In other words, we summonsed witnesses
whether or not they would have appeared voluntarily.107

However, my power to compel the attendance of witnesses did not
extend beyond the Ontario border.108 There was simply no legal means by
which I could require a witness who was outside of Ontario to testify before
the inquiries.

One person and his company were both named in the terms of refer-
ence for TECI. Since he and his company had both been granted
standing, I assumed he wished to participate fully in the inquiry. First, he
changed lawyers. Then, in the course of our investigations, we learned
that he had possibly left Ontario. That turned out to be the case. His new
lawyer asked to be removed from the record because she was not able to
get in touch with her client. He was in China, she told us, and she did not
know his intentions with respect to TECI. Other witnesses also told us
that he had left the country and some had received phone calls from him
from China. Through informal channels, commission counsel tried to let
him know we wished to speak with him and asked him to consider return-
ing to Ontario. He did not, and I could not compel him to appear before
the inquiry unless he returned to Ontario voluntarily. Again through
informal channels, commission counsel made every effort to inform him
that a negative inference might be drawn from his failure to participate in
the inquiry.

Two American residents were intrinsic to some of the issues under exam-
ination in the second inquiry and their evidence would have been relevant
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107 Appendix I(i), Sample Summons.
108 A similar issue arose during the Westray public inquiry in Nova Scotia. Several recalcitrant wit-

nesses who were out of the legal jurisdiction of the inquiry (i.e., outside the province of Nova
Scotia) were sent subpoenas, each with a letter explaining that the subpoena was not enforceable
but that the individual’s attendance at the hearing would be valuable. They did not attend. The
commissioner wrote to the minister of justice for Canada to request a federal mandate solely for
the purpose of ensuring the attendance of witnesses who were outside provincial jurisdiction.
The minister declined to grant that request. See Report of the Westray Mine Public Inquiry: The
Westray Story—A Predictable Path to Disaster, Justice K. Peter Richard, Commissioner,
November 1997, Province of Nova Scotia, Volume 2, Chapter 16 at page 595, 596.
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and helpful in understanding what happened. Both declined to attend the
hearings or assist the inquiry in any way. Again, I had no jurisdiction to
compel them to participate, but we went to extraordinary lengths to
encourage them to do so. Advertisements for the standing hearings were
placed in their local newspapers. Neither individual sought standing. We
wrote to both of them and commission counsel spoke to one of them. We
retained investigators in their home states and the investigators sought to
question them, but neither provided anything more than cursory informa-
tion. The investigators also tried to serve both of them with a summons to
witness. Each summons was accompanied by a covering letter109 acknowl-
edging that the summons had no extraterritorial effect and only requested
their voluntary attendance. They would not accept service. Before the hear-
ings began, we contacted both individuals again to advise them that I might
draw a negative inference if they were not present to give evidence. Despite
these efforts, the hearings proceeded without their participation.

6. ALLEGATIONS OF ADVERSE EMPLOYMENT

CONSEQUENCES: THE “HEARING WITHIN A HEARING”

A City employee was scheduled to testify in the spring of 2003. A few days
before she was scheduled to begin her testimony, she advised commission
counsel of two allegations. First, she stated that during the prehearing inves-
tigation her supervisor told her that if she did not tell commission counsel
what the supervisor wanted her to say, she would be in serious trouble.
Second, she alleged that she had since been fired because she did co-oper-
ate with commission counsel’s investigation and with the previous forensic
investigation conducted by KPMG.

Naturally, I took these allegations very seriously. In 2000, the Public
Inquiries Act had been amended to include the following provision:

No adverse employment action shall be taken against any employee of
any person because the employee, acting in good faith, has made repre-
sentations as a party or has disclosed information either in evidence or
otherwise to a commission under this Act or to the staff of a
commission.110
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If the allegations were true, they constituted an offence under the act.
Moreover, I had to take action to safeguard the integrity of the inquiries and
not permit anyone to interfere with a witness’s co-operation. I therefore
devoted a week of hearing time to addressing the allegations, essentially
conducting a hearing within a hearing.

First, I heard evidence immediately after the witness made the allega-
tions. Then, after a further investigation, I heard the evidence of other
witnesses. After considering the investigation evidence, the evidence of the
witnesses, and the documentation related to the allegations, I concluded
that the supervisor had not threatened the witness and that the witness had
not lost her position at the City because she co-operated with TCLI or with
KPMG.111 I was satisfied that the hearing within a hearing had dealt with
the matter effectively.

7. APPLICATIONS FOR JUDICIAL REVIEW

Parties who perceive, in good faith, that they have been treated unfairly in
an inquiry must have access to a court to seek a remedy, and applications to
a court with reviewing powers are not uncommon in public inquiries.

If a commissioner and commission counsel are attentive to conditions
that might lead to applications for judicial review, it is sometimes possible
to foresee possible hot spots and avoid them, minimize them, or plan for
delay in the inquiry proceedings if they are unavoidable. However, it is
often impossible to estimate how much time the court will require to hear
and decide an application. Resolving a case could take days, or possibly
years if it makes its way to the Supreme Court of Canada. This element con-
tributes to the unpredictability of the length of public inquiries, as well as
to the consequent unpredictability of the cost of conducting them, and
should be taken into account by government bodies considering setting up
an inquiry. Commissioners should likewise prepare for the prospect that
applications for judicial review will interrupt inquiry proceedings and plan
to carry on with unrelated work, if possible.

Commissioners might also wish to retain a firm to handle any judicial
review applications, or other legal matters that come up from time to time,
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111 Appendix G(vi), Commissioner’s Ruling regarding Allegations Made by Paula Leggieri,
September 26, 2003, or http://www.torontoinquiry.ca/lirp/pdf/Ruling_Leggieri_Matter.pdf.
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which cannot be dealt with by commission counsel for one reason or
another. It would be practical to do this early on. Once an inquiry is under
way, it is likely that more and more lawyers will become involved in it, and
it could become difficult to find a firm without a conflict.

In these inquiries, there were two applications for judicial review of my
rulings.

a. First Application: Solicitor-Client Privilege

A party with standing, a lawyer, had been served with a summons to pro-
duce all relevant documents in TCLI. Commission counsel wrote to the
party several months before his scheduled testimony and reminded him of
his obligation to contact his former law firm regarding relevant documents.
When we did not receive a response, we contacted his former law firm
directly and issued a summons to it to produce all relevant documents.

Initially, the law firm advised us that it did not have any physical files
pertaining to any of the matters specified in the summons. The firm con-
tinued its search efforts, however, and, shortly before the party was
scheduled to testify, discovered a large number of potentially helpful
materials, most of which were located in an off-site storage facility.
Unfortunately, commission counsel did not become aware of the existence
of these additional materials until after the party had completed his
testimony.

After the party finished testifying, his former law firm delivered eighteen
boxes of files to the inquiry. As agreed between that firm and commission
counsel, the boxes arrived sealed. The party was advised that we had
received the boxes and that we intended to review the entire contents on a
without-prejudice basis. He was invited to be present when we did so. He
was further advised that he could assert solicitor-client privilege over the
documents, and that, in accordance with our procedure, we would attempt
to resolve disputed claims of privilege and relevance or helpfulness through
discussion. Failing that, I would hear disputed claims of relevance or help-
fulness, and the Regional Senior Justice or his designate would hear
disputed claims of privilege.

Without taking the opportunity to review any of the documents, the
party responded by asserting a blanket claim of privilege over all of the
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sealed materials. On October 10, 2003, commission counsel (supported by
the City of Toronto) brought a motion before me to unseal the boxes and
permit review of the contents. This motion was opposed by the party, and
by another party with standing who had been one of his clients. In my
ruling,112 I ordered that commission counsel could unseal the boxes and
review the entire contents for relevance, helpfulness, and possible privilege.
The party and/or his counsel could be present during the review. In the
event of a dispute about relevance or helpfulness, the matter would be
brought before me. In the event of a dispute about solicitor-client privilege,
the matter would be brought before the Regional Senior Justice for Toronto
or his designate for a ruling.

The party (but not his client) sought judicial review of my ruling.113 In a
decision released on February 19, 2004, the Divisional Court dismissed the
application.114 The party agreed to pay costs to the commission in the amount
of $35,000 and costs to the City of Toronto in the amount of $15,000.

The Divisional Court found that, based on the party’s earlier testimony
to the effect that he had been acting as a lobbyist, it was unlikely that the
material in the boxes would be the subject of solicitor-client privilege and,
in any event, the screening mechanism set out in my ruling ensured that any
solicitor-client privilege would be minimally impaired.

Accordingly, commission counsel, with the party’s counsel present,
reviewed the contents of the boxes. After discussion and negotiation, com-
mission counsel and counsel for the party identified 244 documents that
might be helpful or relevant. No issues of relevance or solicitor-client priv-
ilege were argued either before me or before the Regional Senior Justice for
Toronto or his designate.
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112 Appendix G(vii), Commissioner’s Ruling regarding an Application by Commission Counsel to
Unseal & Inspect Boxes Containing Documents Belonging to Jeffrey Lyons, or
http://www.torontoinquiry.ca/lirp/pdf/Ruling_Lyons.pdf.

113 This party bought two applications for judicial review, which were heard together. The first
application sought review of my ruling of October 15, 2003. Subsequent to the launch of the
first application for judicial review, the party brought a motion to vary. I declined jurisdiction
to hear this motion, and he brought a second application to review that decision. The
Divisional Court dismissed both applications for judicial review.

114 Appendix M(i), Divisional Court Ruling in Lyons v. Toronto Computer Leasing Inquiry, [2004]
O.J. No. 648 (Div. Ct.) (QL), or http://www.canlii.org/on/cas/onscdc/2004/
2004onscdc10163.html.
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b. Second Application: Quashing Summonses

A former City councillor and his wife brought separate motions before me
arguing that it was constitutionally impermissible for me to hear certain
new evidence, which they said should instead be turned over to the police.
When I ruled against them,115 they brought applications to the Divisional
Court to review my decisions. They argued that the summonses issued to
them should be quashed, and they should not be required to testify, because
the recall phase of TCLI had essentially become an inquiry into allegations
of criminal misconduct, which was unconstitutional. The details of their
roles in these inquiries are in Volume 1 of this report.

The Divisional Court dismissed both applications. The court decided
that the evidence related to the applicants should be considered in con-
text, not in isolation. The possibility that I would hear evidence that
might also be grounds for criminal prosecution did not prohibit me from
proceeding. I was acting within my terms of reference, and the evidence
sought from the former councillor and his wife was incidental, relevant,
and necessary to the broader investigative and policy development pur-
poses of the inquiry.116

The applicants were ordered to pay costs to the inquiry, fixed at
$25,000. They were also ordered to pay costs to the City of Toronto, fixed
at $10,000.117

8. CLOSING SUBMISSIONS

I invited closing submissions from all parties with standing, as well as from
recipients of notices of alleged misconduct.118 No one was obliged to make
closing submissions, however, and some did not. I did receive a consider-
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115 Appendix G(viii), Commissioner’s Ruling regarding a Motion by Tom Jakobek and Deborah
Morrish, April 30, 2004, or http://www.torontoinquiry.ca/lirp/pdf/COMMISSIONER_
BELLAMY_RULING_April_30_2004.pdf.

116 Appendix M(ii), Divisional Court Ruling in Jakobek v. Toronto (City) Computer Leasing
Inquiry, [2004] O.J. No. 2889 (Div. Ct.) (QL), or http://www.canlii.org/on/cas/onscdc/2004/
2004onscdc10413.html.

117 Appendix M(iii) Divisional Court Ruling in Jakobek v. Toronto (Computer Leasing Inquiry,
Commissioner), [2005] O.J. No. 797 (Div. Ct.) (QL), or http://www.canlii.org/on/cas/onscdc/
2005/2005onscdc10055.html.

118 Appendix N, Letter to Counsel for Parties and Witnesses re Closing Submissions.
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able number, and many were extremely useful. I elected to receive closing
submissions only in writing, but to permit the parties to reply to them
orally if they wished to do so. None did.

The sequence of the inquiries meant that I received closing submissions
in two stages. Most of the evidence in TCLI, but not all of it, was completed
in November 2003. In January and February 2004, I proceeded with the
Good Government phase. In April 2004, the remaining evidence in TCLI
was slated for completion, which involved recalling several witnesses. The
“recall phase” began but was soon adjourned pending the judicial review
already described. After the Divisional Court rendered its decision, the
recall phase continued in September 2004. That marked the completion of
the evidence in TCLI.

Hearings in TECI began in October 2004 and ended in late January
2005. I had already announced that I would be writing only one report cov-
ering both inquiries. The parties would have preferred to produce one set of
closing submissions for both inquiries. I would have preferred that, too, but
that would have delayed the closing submissions on matters touching the
first inquiry until several months after the completion of the second. I opted
to receive closing submissions in TCLI in December 2004 and closing sub-
missions in TECI in March 2005.

I allowed parties with standing and recipients of notices of alleged mis-
conduct to prepare reply submissions, whether or not they had made
closing submissions. Reply submissions were limited to points raised in the
closing submissions of other parties. They were to be made in writing or
orally, but not both. If made orally, they would be time-limited. As it turned
out, no one elected to make them orally. I received several reply submissions
from people who had not made closing submissions but chose to reply to
allegations made about themselves in the closing submissions of others.

All closing and reply submissions were posted on our website shortly
after they were received.

Given the complex array of issues intertwining through these two
inquiries, the written submissions proved very helpful to me, as a ready
reference to the evidence set out by the witnesses, while I wrote my report.

Stages in the Inquiries 87

4th pp Process Volume 1 PT  8/27/05  11:04 AM  Page 87



9. DELAYS

I keenly felt my responsibility to move these inquiries forward so that I
could provide answers to the Mayor, Council, and the citizens of Toronto
as soon as possible. Despite my commitment to efficiency, unforeseen cir-
cumstances resulted in delays:

• The discovery of a huge number of additional documents stored elec-
tronically at the City of Toronto resulted in an adjournment to scan and
index the new documents and permit City lawyers and commission
counsel time to review them.

• A witness’s serious allegations of adverse employment consequences
stemming from her co-operation with the inquiries required investiga-
tion and a “hearing within a hearing.”

• Several times during the inquiries, new evidence surfaced that required
us to recall witnesses who had already testified. There were also days
when a critical witness or a lawyer was unavailable for good reason.

• In August 2003, the city of Toronto, along with most of eastern Canada
and the eastern United States, experienced a massive power blackout.
Our building was closed to the public for a week.

• There had been delay while we waited for City Council’s decision with
respect to whether it still wished us to proceed with the second inquiry.

• The applications for judicial review of my rulings put the proceedings
on hold pending decisions from the Divisional Court. 

These delays were enervating, but we used the time to continue investi-
gations and prepare for resuming the hearings. We used the time as well as
we could, but a certain degree of energy and purpose flows from the hear-
ings themselves. There is nothing like the deadline of a hearing day to
galvanize everyone to work.

Extended delays, especially when there was no known end, made it more
difficult to allocate our staff resources and to plan efficiently in general.
Delays that effectively shut down the hearings (such as the applications for
judicial review) also made it difficult to let the various lawyers know exactly
when they would need to return. Mindful that they had other clients and
commitments, I tried to accommodate most counsel, but sometimes that
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simply was not possible and we just had to start. I made up for some delays
by holding hearings on days not originally scheduled for them, but that
became increasingly difficult for counsel who were planning their work
around the original schedule.

D. THE GOOD GOVERNMENT PHASE

The Good Government phase was markedly different from the other inquiry
hearings. It was much less like a courtroom proceeding and much more like
a forum for open discussion and debate. We altered our procedure in this
phase to encourage the vigorous exchange of ideas that would provide me
with the best possible foundation for practical recommendations.119

1. DISCUSSION PAPERS

I knew that the City had already made some changes in key policy areas
since the start of the inquiries. To assist me in evaluating those changes, I
retained a firm to prepare an analysis of the City’s current policies and to
give me an independent perspective on their effectiveness.

My terms of reference, as well as the investigations and the evidence
already heard, had highlighted four important policy areas: conflict and
ethics, lobbying, procurement, and municipal governance. I therefore asked
the firm to prepare background papers on each of these areas. In doing the
research, it canvassed broadly the academic literature and the legal research
with respect to existing laws. The firm also interviewed academics, politicians,
former politicians, senior government officials, and private sector experts. The
interviews were off the record in order to encourage interviewees to be frank.

The research provided a comprehensive picture of good government
policies and measures and their effectiveness in other jurisdictions. In late
2003 and early 2004, the firm delivered four volumes of well-thought-out
papers covering the four policy areas identified. In January 2004, shortly
before the Good Government hearings, the papers were posted on our

Stages in the Inquiries 89

119 Appendix E(viii), Commissioner’s Opening Statement at the Beginning of the Good
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website. Although I had retained these experts and directed the focus of
their work, these background papers were never intended to reflect my
views. Rather, they were a handy compilation of research and insight that
was a springboard for further discussion by experts.

2. HEARINGS

The background papers were important, but I also wanted to hear from wit-
nesses who were knowledgeable in each of the policy areas. Even more, I
wanted a vigorous public debate to inform me and help me to develop the
best possible recommendations for reform.

We invited members of the media, politicians (including past and pres-
ent mayors, City councillors, and Ontario MPPs), former provincial deputy
ministers and other current and former senior civil servants, academics, pri-
vate sector procurement experts, lobbyists, citizen advocacy groups, authors,
lawyers and accountants, the former provincial auditor, the integrity com-
missioner and the lobbyist registrar for Ontario, and the federal ethics
counsellor. In all, I heard from forty-one individuals. Many of them partic-
ipated as members of panels, co-ordinated by topic. The participants had
not been summonsed and they were not under oath. They were asked ques-
tions, but we didn’t follow our usual sequence of examination and
cross-examination.

All the parties with standing were permitted to participate in the Good
Government phase. However, as the City of Toronto was the party directly
affected by this phase, it was the only party present. The City had counsel
at the hearings who participated in the discussions and clarified matters by
pointing out current or proposed policies.

The first witness in the Good Government phase was the chief adminis-
trative officer of the City, who described the initiatives the City had already
undertaken and the further steps contemplated. In 2005, at the conclusion
of the inquiries, I asked for and received a written update on changes the
City had implemented in the months following the Good Government
phase.

The setup of the hearing room was changed for the panel discussions.
The panellists were on the dais where I usually sat, while I sat off to the side.
One of my commission counsel, acting as moderator, sat in what was usu-
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ally the witness chair. The members of each panel had a conference call
beforehand, with commission counsel participating, to ensure that they
were all aware of the issues to be covered and the format of the discussion.
The panel format worked very well. The sessions were both spirited and
informative. 

3. FOLLOW-UP

In January 2004, while the Good Government hearings were still under way
but as part of considering whether the second inquiry should proceed, City
Council passed a motion that seemed to be premised on the erroneous
assumption that I would be making recommendations right after the com-
pletion of the Good Government phase. Our rules of procedure provided
that I would make my recommendations in one report, and only after hear-
ing all of the evidence (from both inquiries, if Council decided that the
second was to proceed).

Nevertheless, I was certainly interested in ensuring that Council had the
information we had gathered; indeed, I had changed the order of the Good
Government phase for that very reason. Accordingly, we compiled the
research, documents, and evidence gathered in the Good Government hear-
ings on a compact disc and sent a copy to each of the councillors and the
Mayor, together with one hard copy for the City. I made it clear that this
was not an interim report and that it did not contain my recommendations
or observations. The CD120 was released to Council in July 2004121 and was
available on our website.122
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VII. WRITING THE
REPORT

AFTER HEARING FROM 156 WITNESSES over 214 hearing days, the public
portion of the inquiries concluded on January 27, 2005. My work was far
from over. I still had to write this report. 

This report comprises four volumes: the volume on facts and findings,
the volume on good government, this volume on the inquiry process, and
the executive summary. In keeping with my commitment to accessibility,
the entire report is also available as an interactive CD-ROM with the most
up-to-date, user-friendly technology available, such as advanced search
capability and live links.

Writing one report on the two inquiries was practical, but it did present
a challenge. Many of the events examined in the second inquiry predated
the events examined in the first inquiry, yet the vast majority of my recom-
mendations flowed from events I heard about in the first inquiry. I therefore
elected to set out the story chronologically in Volume 1 and group all of my
recommendations in one place in Volume 2 rather than having them follow
from the narrative.

I have made every effort to be thorough and to be fair, and to make con-
crete, timely recommendations designed to ensure that the events leading to
these inquiries are not repeated. Indeed, that was my mandate, and the
Mayor, Council, and the citizens of Toronto deserved no less than my best
effort to carry it out.
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VIII. RECOMMENDATIONS

THE RECOMMENDATIONS IN THIS VOLUME are fundamentally different from
those in the Good Government volume of my report. Those recommenda-
tions flowed from the evidence I heard. The recommendations that follow
are based on my observations about improving the process for public
inquiries in general.

Recommendation 1: A municipal public inquiry should have all of the
powers granted to an inquiry under both Part I and Part II of the
Public Inquiries Act.

A municipal public inquiry currently has only those powers contained in
Part II of the Public Inquiries Act. Thus, it does not specifically have the
power to state a case to the Divisional Court, cause a person who has been
served with a summons and has failed to appear to be apprehended, appoint
a formal investigator, or have a search warrant issued. It is also not statuto-
rily required to issue a formal notice if it intends to make a finding of
misconduct. A municipal public inquiry conducted pursuant to the
Municipal Act, which is always chaired by a Superior Court judge, would be
strengthened if it had these powers.

Recommendation 2: The Public Inquiries Act should be amended to
include a mechanism whereby interlocutory matters, including issues
related to solicitor-client privilege, could be resolved expeditiously.

95

4th pp Process Volume 1 PT  8/27/05  11:04 AM  Page 95



The parties before these inquiries agreed that issues of solicitor-client privi-
lege would be resolved by reference to the Regional Senior Justice of the
Superior Court of Justice, or a judge designated by him, and the Regional
Senior Justice agreed to accept jurisdiction under these conditions. Without
agreement among the parties and the generous acquiescence of the court, it
would have been much more difficult and expensive to deal with such a mat-
ter had one arisen. I recommend that the Province amend the Public
Inquiries Act to permit any interlocutory matters, not limited to claims of
solicitor-client privilege, to be resolved in this or some similarly efficient way.

Recommendation 3: The Public Inquiries Act should be amended to
formalize the power to summons the production of documents without
the need for attendance by a witness.

There were occasions in these inquiries when documents were summonsed
without the need for a witness to testify. For example, certain business
records (such as cellular telephone records) were turned over without the
need for a witness to attend. An individual from the company would have
had nothing to add to the inquiries, and would have appeared only to hand
over the documents.
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Confidentiality Agreement

TORONTO COMPUTER LEASING INQUIRY

I, [NAME], undertake to the Toronto Computer Leasing Inquiry (“the
Inquiry”) that any and all documents or information disclosed to me, either
inadvertently by email or otherwise, in connection with the Inquiry have not
been disclosed to anyone, and that I will not disclose these documents or infor-
mation about their content to anyone. I undertake to hold and treat all
documents and information as confidential.

I also confirm that any and all documents (including copies or duplicates)
that have been disclosed to me, either inadvertently or otherwise, in connection
with the Inquiry have been deleted electronically and have been destroyed, and
I confirm that I have no copies of any documents and I have not provided any
copies to anyone.

___________________________ ___________________________
Signature Witness

___________________________ ___________________________
Date Date

Appendix D(i): Sample Confidentiality Agreement, Commission Counsel and Staff

4th pp Process Volume 1_Appendix PT  8/27/05  10:10 AM  Page 164



Appendix D: Confidentiality Agreements 165

[DATE]

[OUTSIDE ADDRESS]

Dear [NAME]:

This is to confirm the offer of the Toronto Computer Leasing Inquiry to retain
you to provide [TYPE OF SERVICES] related to [SPECIFIC SERVICES] to
the Inquiry.

You will be engaged on a fee-for-service basis at a rate of [$] per hour, as
agreed [DATE OF COMMUNICATION].  This contract takes effect today and
will continue through the term of the Inquiry.

Fee payments will be made on the basis of your submitting an invoice to the
Chief Administrative Officer of the Inquiry, indicating the hours worked during
that period.

During the term of your engagement, you will report and take direction from
Commission Counsel, unless otherwise directed.  

On acceptance of this agreement, you will treat as confidential and will not dis-
close or give to any person, during or after this assignment any information or
document that is of a character confidential to the business of the Inquiry to
which you may become privy as a result of the performance of the above-men-
tioned services.  The confidentiality document which you previously signed for
Commission Counsel continues in effect [IF APPLICABLE: and you will
ensure that any other employees at [COMPANY NAME] who are working on
this project will likewise honour those confidentiality terms].

All rights to any reports or other material prepared by or for you in the perform-
ance of your services pursuant to this agreement shall be the property of the
Inquiry.  All documents provided to you by Commission Counsel during the
course of this project are to be returned upon completion of your services.

This agreement may be cancelled by either party upon giving seven (7) days
written notice of such intention.

Appendix D(ii): Sample Service/Confidentiality Agreement, Service Providers 
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If you are in agreement with these terms, please signify by signing below and
return the original to me.

Yours very truly,

The Honourable Denise Bellamy
Commissioner

The undersigned hereby agrees to the matters documented above.

Signature: ___________________ Date: _____________________

Appendix D(ii): Sample Service/Confidentiality Agreement, Service Providers 
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TORONTO COMPUTER LEASING INQUIRY

CONFIDENTIALITY AGREEMENT FOR EXPERTS
THE TORONTO COMPUTER LEASING INQUIRY

I, , undertake to the Toronto Computer Leasing Inquiry
that any and all documents or information which are produced to me in connec-
tion with the Commission’s proceedings will not be used by me for any purpose
other than those proceedings.  I further undertake that I will not disclose any
such documentation or information to anyone.

I understand that this undertaking will have no force or effect with respect to
any document or information which becomes part of the public proceedings of
the Commission, or to the extent that the Commissioner may release me from
the undertaking with respect to any document or information.  For greater cer-
tainty, a document is only part of the public proceedings once the document is
made an exhibit at the Inquiry.

With respect to those documents or information which remain subject to this
undertaking at the end of the Inquiry, I further understand that such documents
or information will be collected from me by the person acting as counsel who
disclosed them to me.

___________________________ ___________________________
Signature Witness

Please Print Name: Please Print Name:

___________________________ ___________________________
Date Date

Appendix D(iii): Sample Confidentiality Agreement, Experts 
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TORONTO COMPUTER LEASING INQUIRY

CONFIDENTIALITY AGREEMENT 
COUNSEL TO

THE TORONTO COMPUTER LEASING INQUIRY

I undertake to the Toronto Computer Leasing Inquiry that any and all docu-
ments or information which are produced to me in connection with the
Commission’s proceedings will not be used by me for any purpose other than
those proceedings.  I further undertake that I will not disclose any such docu-
ments or information to anyone for whom I do not act or who has not been
retained as an expert for the purposes of the Inquiry. In respect of anyone for
whom I act, or any witness, or any expert retained for the purposes of the
Inquiry, I further undertake that I will only disclose such documents or infor-
mation upon the individual in question giving the written undertaking annexed
hereto. 

I understand that this undertaking has no force or effect once any such docu-
ment or information has become part of the public proceedings of the
Commission, or to the extent that the Commissioner may release me from the
undertaking with respect to any document or information.  For greater certainty,
a document is only part of the public proceedings once the document is made
an exhibit at the Inquiry.

With respect to those documents or information which remain subject to this
undertaking at the end of the Inquiry, I undertake to either destroy those docu-
ments or information, and provide a certificate of destruction to the
Commission, or to return those documents to the Commission for destruction.
I further undertake to collect for destruction such documents or information
from anyone to whom I have disclosed any documents or information which
were produced to me in connection with the Commission’s proceedings.

___________________________ ___________________________
Signature Witness

Please Print Name: Please Print Name:

___________________________ ___________________________
Date Date

Appendix D(iv): Sample Confidentiality Agreement, Counsel
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TORONTO COMPUTER LEASING INQUIRY

CONFIDENTIALITY AGREEMENT
PARTIES AND WITNESSES

THETORONTO COMPUTER LEASING INQUIRY

I, —————————-, undertake to the Toronto Computer Leasing Inquiry
and the Toronto External Contracts Inquiry that any and all documents or infor-
mation which are produced to me in connection with the Commission’s
proceedings will not be used by me for any purpose other than those proceed-
ings.  I further undertake that I will not disclose any such documentation or
information to anyone 

I understand that this undertaking will have no force or effect with respect to
any document or information which becomes part of the public proceedings of
the Commission, or to the extent that the Commissioner may release me from
the undertaking with respect to any document or information.  For greater cer-
tainty, a document is only part of the public proceedings once the document is
made an exhibit at the Inquiry.

With respect to those documents or information which remain subject to this
undertaking at the end of the Inquiry, I further understand that such documents
or information will be collected from me by the person acting as my counsel
who disclosed them to me.

___________________________ ___________________________
Signature Witness

Please Print Name: Please Print Name:

___________________________ ___________________________
Date Date

Appendix D(v): Sample Confidentiality Agreement, Parties and Witnesses 
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[DATE]

I___________ representing __________ agree not to disclose, report, or
broadcast in any medium the contents of the Inquiry [MATERIALS] being
made available to me until [DATE AND TIME].

Signature

Appendix D(vi): Sample Confidentiality Agreement, Media Lockup 
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Appendix E(i): Commissioner’s Opening Statement at TCLI Standing Hearings, 
June 24, 2002
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Appendix E(i): Commissioner’s Opening Statement at TCLI Standing Hearings, 
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Appendix E(i): Commissioner’s Opening Statement at TCLI Standing Hearings, 
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Appendix E(ii): Commissioner’s Opening Statement at TCLI Hearings, September 30,
2002

4th pp Process Volume 1_Appendix PT  8/27/05  10:10 AM  Page 176



Appendix E: Commissioner’s Statements 177
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Appendix E(ii): Commissioner’s Opening Statement at TCLI Hearings, September 30,
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Appendix E(ii): Commissioner’s Opening Statement at TCLI Hearings, September 30,
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Appendix E(iii): Commissioner’s Opening Statement at TECI Standing Hearings,
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Appendix E(iii): Commissioner’s Opening Statement at TECI Standing Hearings,
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Appendix E(iii): Commissioner’s Opening Statement at TECI Standing Hearings,
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Appendix E(iii): Commissioner’s Opening Statement at TECI Standing Hearings,
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Appendix E(iv): Commissioner’s Statement on Resumption of TCLI Hearings,
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Appendix E(iv): Commissioner’s Statement on Resumption of TCLI Hearings,
December 2, 2002

4th pp Process Volume 1_Appendix PT  8/27/05  10:10 AM  Page 185



186 Appendix E: Commissioner’s Statements

Appendix E(iv): Commissioner’s Statement on Resumption of TCLI Hearings,
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Appendix E(iv): Commissioner’s Statement on Resumption of TCLI Hearings,
December 2, 2002

4th pp Process Volume 1_Appendix PT  8/27/05  10:10 AM  Page 187



188 Appendix E: Commissioner’s Statements
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Appendix E(iv): Commissioner’s Statement on Resumption of TCLI Hearings,
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Appendix E(v): Commissioner’s Statement on Good Government Segment of Inquiry,
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TORONTO COMPUTER LEASING INQUIRY

SUMMONS TO WITNESS

RE:

TO:

You are hereby summoned and required to attend before the Toronto Computer
Leasing Inquiry at a hearing to be held at Council Chambers in the East York
Civic Centre, 850 Coxwell Avenue, in the City of Toronto, Ontario on
…………….day, the …… day of …………, 2002, at the hour of ten o’clock in
the forenoon local time and so from day to day until the Inquiry is concluded
or the Commission otherwise orders, to give evidence on oath touching the
matters in question in the Inquiry and to bring with you and produce at such
time and place all books, contracts, orders, papers, letters, copies of letters,
statements, notices, agreements, catalogues, manuals, cards, order forms, and
any and all other documentation and writings in your custody, possession or
power containing any entry, memorandum, minute, or material relating to the
matters in issue before this Inquiry.

Dated this ………….day of …………….., 2002.

_________________________________

The Honourable Madam Justice Bellamy
Commissioner

Appendix I(i): Sample Summons
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NOTE:

You are entitled to be paid the same personal allowances for your attendance at
the hearing as are paid for the attendance of a witness summoned to attend
before the Ontario Superior Court of Justice.

If you fail to attend and give evidence at the inquiry, or to produce the docu-
ments or things specified, at the time and place specified, without lawful
excuse, you are liable to punishment by the Ontario Superior Court of Justice
in the same manner as if for contempt of that Court for disobedience to a sum-
mons.

Appendix I(i): Sample Summons
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PRIVATE AND CONFIDENTIAL 

[DATE]

[NAME, INSIDE ADDRESS]

Dear [NAME],

The City of Toronto has called a public inquiry to examine all aspects of con-
tracts for services between the City of Toronto and [COMPANY].  The
Honourable Madam Justice Bellamy of the Ontario Superior Court of Justice is
the Commissioner of the Inquiry, and has appointed legal counsel (Commission
Counsel) to fully explore all the issues surrounding these contracts. You may
read more about the Inquiry on our web site: www.torontoinquiry.com.  

Please find enclosed a Summons to Witness (a subpoena) to appear as a witness
before the Toronto External Contracts Inquiry.  We appreciate that you have
already indicated to our investigator that you do not wish to appear as a witness,
or otherwise co-operate with the Inquiry in any way. While the Summons to
Witness cannot be enforced outside of the Province of Ontario, your appearance
could be of great assistance to the Commissioner in the writing of her report,
and we would strongly encourage you to appear.  We must advise that if you
fail to appear, the Commissioner may draw inferences unfavourable to you
because you failed to appear. Any adverse inferences that the Commissioner
might draw would be published in her final report which will be made publicly
available and widely distributed.

Although the Summons requests your attendance on [DATE], you are not
required to appear at the hearing on that date.  If you at any point change your
mind and wish to co-operate with the Inquiry, please contact our administra-
tive assistant at [TELEPHONE NUMBER], as soon as possible.  To repeat
what our investigators have told you, Commission Counsel wish to first inter-
view you, which we are prepared to do at a place and time in the near future
convenient to you. 

In addition, I wish to inform you that the Commission might make a finding
of misconduct by you in its report. This does not necessarily mean that a find-
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ing of misconduct will be made against you, but the Commission is required
by law to give you notice if such a finding might be made. The substance of
the alleged misconduct is set out in the attachment to this letter.

The Rules of Procedure that govern the Inquiry state that the Commissioner
will not make a finding of misconduct on the part of any person unless that
person has had reasonable notice of the substance of the alleged misconduct.
As a recipient of this notice, you have full opportunity to respond to the
alleged misconduct in person or by counsel during the Inquiry. A copy of the
Rules can be obtained from our website at www.torontoinquiry.ca or by con-
tacting our office. Do not hesitate to contact me regarding any questions you
may have on the application of the Rules of Procedure.

It is possible that during the course of the Inquiry, the Commission, through
its counsel, may modify the alleged misconduct as circumstances change or as
new information or evidence becomes available.

If you hire a lawyer and prefer that we communicate directly with your lawyer,
please have him or her contact our administrative assistant at the above number.

Thank you in anticipation of your co-operation and assistance.

Yours very truly,

David Butt
Commission Counsel

Encl.
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TORONTO COMPUTER LEASING INQUIRY
TORONTO EXTERNAL CONTRACTS

INQUIRY

WITNESS PHOTOGRAPH FORM

The Toronto Computer Leasing Inquiry appreciates your coming to testify.
You are one of many witnesses who will be heard in an inquiry that may take
many months to complete. In such a long hearing, it is very important that the
Commissioner, Commission counsel, and other lawyers involved in the hear-
ings remember what each witness said. Taking your photograph now puts a
face to your evidence, which will help everyone remember what you said at
the Inquiry.

You are free to decline to have your photograph taken. If you allow your pho-
tograph to be taken, it will be used only in the following two ways:

1. The Registrar of the Inquiry will keep one copy of the photograph,
along with the photographs of other witnesses, in a binder in the
Hearing Room. That binder will be used during the hearing by the
Commissioner, lawyers, and witnesses as a memory aid. At the end
of each day the binder will be locked in a secure location.

2. After the hearings are complete, the Commissioner will use your
photograph during the writing of her Report to assist in recalling
you and your evidence.

The photograph will not be used in any other way. Once the Commissioner’s
Report is released and the Inquiry is over, all witness photographs will be
destroyed.

Appendix J: Sample Consent to Be Photographed
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Please sign below if you agree to have your photograph taken and used as
described above.

___________________________ ___________________________
Date Witness Name Printed

___________________________
Signature

Appendix J: Sample Consent to Be Photographed
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PERSONAL AND CONFIDENTIAL 
TO BE OPENED ONLY BY ADDRESSEE

[DATE]
[DATE]
[INSIDE ADDRESS]

Dear [NAME]:

On behalf of the Toronto Computer Leasing Inquiry, I wish to inform you that
the Commission might make a finding of misconduct by you in its report.
This does not necessarily mean that a finding of misconduct will be made
against you, but the Commission is required by law to send this notice if such
a finding might be made. The substance of the alleged misconduct is set out
in the attachment to this letter.

The Rules of Procedure that govern the Inquiry state that the Commissioner
will not make a finding of misconduct on the part of any person unless that
person has had reasonable notice of the substance of the alleged misconduct.
As a recipient of this notice, you have full opportunity to respond to the
alleged misconduct in person or by counsel during the Inquiry. A copy of the
Rules can be obtained from our website at www.torontoinquiry.ca or by con-
tacting our office. Do not hesitate to contact me regarding any questions you
may have on the application of the Rules of Procedure.

It is possible that during the course of the Inquiry, the Commission, through
its counsel, may modify the particulars of the substance of the alleged mis-
conduct as circumstances change or as new information or evidence becomes
available.

Yours very truly,

Ronald D. Manes
Commission Counsel
Encl.
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Reproduced with the permission of LexisNexis Canada Inc. from the LexisNexis

Quicklaw online legal research service.

Lyons v. The Honourable Denise Bellamy, Commissioner 

[Indexed as: Lyons v. Toronto (Computer Leasing Inquiry — 
Bellamy Commission)] 

70 O.R. (3d) 39 
[2004] O.J. No. 648 

Court File Nos. 654/03 and 771/03,
Consolidated as 771/03 

Ontario Superior Court of Justice 
Divisional Court 

O’Driscoll, Then and Swinton JJ. 

February 19, 2004 

Administrative law — Inquiries — Superior Court judge sitting as Commissioner
in inquiry under Municipal Act having power to inspect potentially privileged docu-
ments to determine whether documents are in fact privileged — Commissioner
properly ordering that potentially privileged documents were to be reviewed by
Commission counsel and that unresolved issues of relevance were to be determined
by Commissioner while unresolved privilege claims were to be placed before 
Regional Senior Justice for ruling — Commission counsel acting on behalf of
Commissioner and not being in adversarial position with respect to party claiming
privilege — Procedure adopted by Commissioner minimally impairing solicitor-client
privilege and not violating ss. 7 or 8 of Charter — Canadian Charter of Rights and
Freedoms, ss. 7, 8 — Municipal Act, 2001, S.O. 2001, c. 25, s. 274. 

Toronto City Council, pursuant to s. 274 of the Municipal Act, 2001, S.O. 2001, c.
25, established the Toronto Computer Leasing Inquiry to investigate transactions
related to certain computer and software contracts entered into by the City. The appli-
cant was a lawyer but in recent years had worked primarily as a lobbyist, conducting
his business from the law firm MBS. In that capacity, he provided assistance to
clients in their dealings with the City. The activities of three of those clients, MFP,
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DFS and Dell, were part of the subject matter of the inquiry. The applicant testified
before the Commission that he did no legal work for those three clients and that if
legal work was needed, it was done by other members of MBS. The applicant was
served with a Summons to Witness asking him to locate and provide the Commission
with all documents within his custody, control and power touching on the matters in
question. He produced some documents relating to MFP but no documents relating to
DFS. 

The Commission issued a summons directly to MBS, requiring that firm to pro-
duce any material it had relating to the issues before the inquiry. MBS initially
advised Commission counsel that it did not have physical files pertaining to any of
the parties referred to by Commission counsel, but continued its search efforts and
eventually discovered a large amount of potentially relevant material, including a file
pertaining to the applicant’s work for DFS. In testimony before the Commission
before the DFS file was located by MBS, the applicant stated that the file had been
destroyed. The Commissioner was troubled by the contrast between the applicant’s
testimony and the subsequent search results. [page40 ] 

MBS delivered to Commission counsel 18 boxes of files on a sealed basis, on the
understanding that Commission counsel would not unseal them without either the
consent of the applicant or an appropriate ruling from the Commissioner. The appli-
cant asserted a blanket privilege over all the sealed material and questioned its
relevance. Commission counsel brought a motion before the Commissioner to unseal
and inspect the boxes of documents. The Commissioner ordered that the boxes were
to be unsealed by Commission counsel and reviewed for relevance, helpfulness and
possible solicitor-client privilege. The applicant and/or his counsel would be entitled
to attend and participate. Unresolved helpfulness issues were to be resolved by the
Commissioner, while unresolved privilege issues were to be arbitrated by the
Regional Senior Justice at Toronto. 

The applicant brought an application for judicial review of that decision, arguing
that the procedure adopted by the Commissioner was an unreasonable search and
seizure under s. 8 of the Canadian Charter of Rights and Freedoms and a violation of
the principles of fundamental justice under s. 7 of the Charter. Counsel for the appli-
cant submitted that minimal impairment of the Charter would ensue if he viewed the
documents first to determine if privilege existed. That argument rested on the
assumption that Commission counsel was an agent of the state in an adversarial posi-
tion vis-à-vis the applicant, so that allowing Commission counsel a role in screening
the documents would not minimally impair solicitor-client privilege. The applicant
then brought a motion to vary the ruling, raising grounds that had not been before the
Commissioner on the motion by Commission counsel and alleging that Commission
counsel had taken an improperly adversarial approach in dealings with his counsel.

Appendix M(i): Divisional Court Ruling in Lyons v. Toronto Computer Leasing Inquiry,
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The Commissioner declined jurisdiction over the motion to vary. The applicant
brought an application for judicial review of that decision. 

Held, the applications should be dismissed. 

It was questionable whether solicitor-client privilege existed in this case, given 
that on the applicant’s own uncontradicted evidence before the Commission, he did
not act as a lawyer and did not practise law during the relevant period while associ-
ated with MBS and did not provide legal services to MFP, DFS or Dell, acting for
them solely as a lobbyist. However, there was a possibility that there might be
privileged documents in the boxes. The screening process put in place by the
Commissioner minimally impaired solicitor-client privilege. The task of screening the
documents could not be left to the applicant, given his past conduct. To give the task
to his solicitor was to introduce a stranger into the review process, as counsel for the
applicant had no solicitor and client relationship with the individuals whose privi-
leged documents might be in the boxes. Moreover, although he was an officer of the
court, his duty was to the applicant, which could put him in a conflict of interest posi-
tion in reviewing the documents. The Commissioner, a judge of the Superior Court of
Justice, had the power to determine whether documents were privileged and, there-
fore, inadmissible in Commission hearings. If a judge may inspect potentially
privileged documents in the civil litigation context, a judge sitting as a Commissioner
in the context of an inquiry under the Municipal Act was also able to do so. The
applicant was wrong in his characterization of Commission counsel as an agent of the
state who was in an adversarial position, analogous to a Crown prosecutor. The privi-
lege which the applicant sought to protect was that of his clients or former clients,
and there was no reason to think that there was any conflict between Commission
counsel and the individuals who might claim privilege with respect to the documents
in the sealed boxes. 

The Commissioner properly declined jurisdiction to entertain a motion to vary, as
the order in question was already the subject of a pending application for judicial
[page41 ]review. Moreover, the variation motion appeared to be an attempt to put
material before the Commissioner which the applicant’s counsel could have presented
at the first hearing. 

Lavallee, Rackel and Heintz v. Canada (Attorney General), [2002] 3 S.C.R. 209,
216 D.L.R. (4th) 257, 4 Alta. L.R. (2d) 1, 651 A.P.R. 183, 167 C.C.C. (3d) 1, consd

Other cases referred to

Ansell Canada Inc. v. Ions World Corp., [1998] O.J. No. 5034 (QL), 28 C.P.C.
(4th) 60 (Gen. Div.); Canadian Civil Liberties Assn. v. Ontario (Civilian Commission
on Police Services) (2002), 97 C.R.R. (2d) 271, 220 D.L.R. (4th) 86, 61 O.R. (3d)
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649, [2002] O.J. No. 3737 (QL) (C.A.); Church of Scientology and The Queen (No.
6) (Re) (1987), 31 C.C.C. (3d) 449, 30 C.R.R. 238, 18 O.A.C. 321 (C.A.), affg
(1985), 21 C.C.C. (3d) 147, 15 C.R.R. 23 (Ont. H.C.J.); Consortium Developments
(Clearwater) Ltd. v. Sarnia (City) (1998), 165 D.L.R. (4th) 25, 48 M.P.L.R. (2d) 1,
230 N.R. 343, 40 O.R. (3d) 158n, [1998] 3 S.C.R. 3; Maranda v. Richer (2003), 178
C.C.C. (3d) 321, 232 D.L.R. (4th) 14, 311 N.R. 357, [2003] 3 S.C.R. 193, 2003 SCC
67, 15 C.R. (6th) 1, [2003] S.C.J. No. 69 

Statutes referred to

Canadian Charter of Rights and Freedoms, ss. 7, 8 

Criminal Code, R.S.C. 1985, c. C-46, s. 488.1 

Judicial Review Procedure Act, R.S.O. 1990, c. J.1 

Municipal Act, 2001, S.O. 2001, c. 25, s. 274 

Public Inquiries Act, R.S.O. 1990, c. P.41, s. 11 

Rules and regulations referred to

Rules of Civil Procedure, R.R.O. 1990, Reg. 194, rule 30.10(3) 

Authorities referred to

O’Connor, D., “The Role of Commission Counsel in a Public Inquiry” (2003) 22
Advocates’ Soc. J. 10 

APPLICATIONS for judicial review of rulings of the Commissioner in an inquiry
established under the Municipal Act, 2001, S.O. 2001, c. 25. 

David Stratas and Brad Elberg, for applicant. 

Earl Cherniak, Q.C., Kirk Stevens and 

Christine Snow, for respondent. 

Linda Rothstein and Andrew Lewis, for intervenor City of Toronto. 

[1] SWINTON J: — The applicant has brought two applications, now consoli-
dated, for judicial review under the Judicial Review Procedure Act, R.S.O. 1990, c.
J.1. The first application (654/ 03, launched on October 24, 2003) seeks an order in
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the nature of certiorari quashing a ruling of the Commissioner dated October 15,
2003, and for an order remitting the matter [page42 ]back to the Commissioner for re-
determination on the basis that the contents of the applicant’s 18 sealed boxes of
documents be handed over to the applicant’s solicitors for them, and them only, to
examine the contents for relevance and solicitor-client privilege. The second applica-
tion (771/03, launched December 18, 2003) seeks an order in the nature of certiorari
quashing the decision of the Commissioner made on an unknown date and announced
by a letter, dated November 17, 2003, sent to the solicitor for the applicant. This judi-
cial review application concerns the applicant’s motion to vary the order of the
Commissioner, dated October 15, 2003. The applicant also seeks an order by way of
mandamus requiring the Commissioner to determine the motion for variation. 

Background and Chronology 

[2] In February 2002, Toronto City Council, pursuant to s. 274 of the Municipal
Act, 2001, S.O. 2001, c. 25, established the Toronto Computer Leasing Inquiry
(“TCLI”) and appointed the Honourable Denise Bellamy as Commissioner. The pur-
pose of the inquiry is to investigate all aspects of the transactions related to certain
computer leasing and software contracts entered into by the City of Toronto between
1998 and 2001 and to consider their impact on the City’s ratepayers as they relate to
the good government of the municipality or the conduct of the City’s public business.
This inquiry was officially commenced in September 2002 and is ongoing. 

[3] In October 2002, Toronto City Council, again pursuant to s. 274 of the
Municipal Act, supra, established the Toronto External Contracts Inquiry (“TECI”). It
is scheduled to begin shortly, according to the respondent’s factum. TECI’s mandate
is to investigate a number of issues relating to consultants retained by the City of
Toronto and the former City of North York and the purchase of certain computer
hardware that forms the basis for the computer leasing transactions which are also the
subject of TCLI, the first inquiry. 

[4] The applicant, Jeffrey Lyons, is a lawyer, but in recent years he has worked
primarily as a lobbyist. In this capacity, he provided assistance to clients in their deal-
ings with the City of Toronto. Those to whom he provided assistance included MFP
Financial Services Ltd. (“MFP”), Dell Financial Services Limited (“DFS”) and Dell
Computer Corporation (“Dell”). The activities of those three corporations between
1998 and 2001 are part of the subject matter of both inquiries. 

[5] Between December 1995 and June 2001, Mr. Lyons conducted his business as
a lobbyist from the law firm of Morrison [page43 ]Brown Sosnovitch LLP (“MBS”).
He has testified that he worked as a lobbyist while at MBS, and when legal work was
required by his clients, the work was handled by other members of the law firm. For
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example, the following exchange between Commission counsel and Mr. Lyons is
found in the Inquiry’s transcripts dated May 8, 2003 (p. 14):

Q. All right. Now, at the time that — at the time you became associated with
Morrison Brown Sosnovitch as a counsel, were you practicing law
anymore?

A. Not really. 

Q. All right. 

A. I was doing some administrative law but . . . 

Q. In relation to — to Dell Financial Services, Dell Computer were you
engaged in giving them legal advice or practicing law when they retained
you?

A. No. 

At another point, when asked whether he was familiar with the practice of law firms
sending files to off-site storage, Mr. Lyons gave the following answer:

A. We don’t have any legal files.

Q. I’m saying, Mr. Lyons, that you surely developed a practice as a lawyer,
over all the years that you practiced of sending closed files to off-site
storage?

A. Yes, when I was a lawyer, but I don’t practice law. 

[6] In August 2002, the applicant was interviewed by Commission counsel and
served with a TCLI “Summons to Witness”. The summons advised Mr. Lyons that he
had an obligation to make every reasonable effort to locate and provide the
Commission with all documents within his custody, control and power “touching on
the matters in question”. 

[7] On December 2, 2002, Mr. Lyons applied for and was granted standing at the
inquiry. Under TCLI’s Rules of Procedure, those granted standing are deemed to
undertake to follow the Rules of Procedure. Under Rules 9 and 11 of those rules, Mr.
Lyons was thereby required to produce to the Commission all documents having any
bearing on the subject matter of the inquiry. 

[8] Mr. Lyons produced some documents to Commission counsel relating to MFP,
but no documents relating to DFS were produced. On February 14, 2003,
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Commission counsel wrote to Mr. Lyons’ counsel and reminded Mr. Lyons of his
obligation to [page44 ]contact the law firm MBS in order to ensure that he, Mr.
Lyons, had produced all material relevant to the inquiry. 

[9] By the beginning of March 2003, Commission counsel had received no
response or assurance that MBS had been contacted in order to search for material
helpful to the inquiry. Therefore, on March 7, 2003, Commission counsel issued a
TCLI/ TECI summons directly to MBS, requiring that law firm to produce any mate-
rial it had relating to the issues before the inquiry. Mr. Lyons’ counsel has conceded
that this summons was properly issued. 

[10] Initially, MBS advised Commission counsel that it did not have physical files
pertaining to any of the parties referred to by Commission counsel. The firm, how-
ever, continued its search efforts and eventually discovered a large amount of
potentially relevant material in both electronic and paper format, including a file per-
taining to Mr. Lyons’ work for DFS. Most of the additional material was located in
banker’s boxes which were found in the off-site storage facilities of MBS. 

[11] On May 8, 12, 13 and 14, 2003, Mr. Lyons testified before Commissioner
Bellamy at the TCLI. Unfortunately, Commission counsel did not become aware of
the existence of the additional material found by MBS until after Mr. Lyons com-
pleted his testimony on May 14. During his testimony, Mr. Lyons stated that the DFS
file had been destroyed, although it was found by MBS. 

[12] For the purposes of these reasons, there is no need to comment upon the
applicant’s testimony before the inquiry. The Commissioner’s assessment of Mr.
Lyon’s evidence may be found at pp. 1 to 4 of her Ruling, dated October 15, 2003.
Her assessment was summarized in this sentence on p. 3: “With the benefit of hind-
sight, the contrast between Mr. Lyons’ testimony and the later results of the search for
material by Morrison Brown Sosnovitch is striking and troubling.”

[13] In July 2003, MBS advised Commission counsel in a letter that “we did send
two boxes of Mr. Lyons’ personal files to Mr. Lyons at his request some time in the
calendar year 2002.” The Commissioner observed in her reasons at p. 4:

Mr. Lyons was therefore aware he had boxes in storage at Morrison Brown
Sosnovitch. The Toronto Computer Leasing Inquiry was publicly announced in
February 2002. Commission Counsel do not know what was in the boxes, nor
do they know when in 2002 they were retrieved. Mr. Lyons has not volunteered
this information.

[14] On July 22, 2003, MBS delivered to Commission counsel 18 boxes of files
which had been retrieved from its storage facilities. In accordance with a suggestion
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from Commission counsel, [page45 ]MBS delivered the boxes on a sealed basis, on
the understanding that Commission counsel would not unseal them without either the
consent of Mr. Lyons or an appropriate ruling from the Commissioner. 

[15] On August 6, 2003, Commission counsel advised counsel for the applicant
that it had received the material and proposed to deal with the unsealing in the man-
ner which had been accepted by other parties at the inquiry. It was proposed that
Commission counsel would unseal the boxes and review their entire contents on a
without prejudice basis. If desired, the applicant and/or his counsel could be present
throughout and review the contents at the same time. Privilege and relevance issues
would be resolved through discussion, if possible. If not, relevance issues would be
determined by the Commissioner, and privilege issues would be determined by
Regional Senior Justice Blair of Toronto. 

[16] Counsel for the applicant then asserted a blanket privilege over all the sealed
material and also questioned its relevance. A lengthy exchange ensued between
Commission counsel and counsel for the applicant. In view of Commission counsel’s
undertaking to MBS and in the absence of any agreement from Mr. Lyons or his
counsel to unseal the boxes, Commission counsel had no choice but to bring before
the Commissioner a motion to unseal and inspect the 18 boxes containing documents
belonging to the applicant. 

The October 10, 2003 Motion 

[17] At the motion, argued on October 10, 2003, counsel for Mr. Lyons and coun-
sel for Dell took the position that counsel for the party claiming privilege should
review his or her client’s material and do so in the absence of Commission counsel.
Counsel for the Commissioner submitted that the Commission’s practice to that date
should be continued — that is, the same procedure that had been adopted on a con-
sensual basis at the Walkerton Inquiry to deal with issues of Cabinet privilege.
Counsel for the City of Toronto concurred in Commission counsel’s submissions. 

[18] Under the Walkerton protocol, the 18 boxes at the Inquiry premises would be
unsealed by Commission counsel and reviewed for relevance, helpfulness and possi-
ble solicitor-client privilege. Mr. Lyons and/or his counsel would be entitled to attend
and participate. Unresolved helpfulness or relevancy issues were to be resolved by the
Commissioner, while unresolved privilege claims were to be arbitrated by the
Regional Senior Justice at Toronto. 

[19] Both counsel for the applicant and counsel for the Commission filed separate
records with respect to the motion. The [page46 ]materials filed by both counsel
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included only correspondence from the same time period — that is, from the issuance
of the summons to MBS in March 2003 up [to] the hearing of the motion. 

[20] After reviewing the material filed and hearing submissions on October 10,
2003, the Commissioner reserved her decision. On October 15, 2003, she released a
15-page ruling. At p. 14 of her “Conclusion and Ruling”, the Commissioner accepted
the submissions of Commission counsel and counsel for the City and set out her for-
mal order, which adopts the procedure proposed by Commission counsel. The terms
of the formal order are as follows:

1. Commission Counsel will unseal all eighteen boxes received at the Inquiry
premises from Morrison Brown Sosnovitch and review their entire contents
for relevance, helpfulness and possible privilege, taking into account all
issues in both the Toronto Computer Leasing Inquiry and the Toronto
External Contracts Inquiry.

2. The review will be conducted confidentially on Inquiry premises. It will
begin immediately after the expiry of five full working days following the
date of the release of this Ruling, and continue during business hours on
consecutive working days until completed.

3. Mr. Lyons and/or his counsel, including counsel’s student-at-law, may
attend and participate in the review within the time frame set out above.

4. If documents relating to Dell Computer Corporation are discovered, Dell
may participate in the review within the time frame set out above.

5. Unhelpful material and privileged material will be returned as soon as
possible.

6. Helpful and non-privileged material will be distributed to parties with
standing in the usual manner employed by these Inquiries.

7. Helpfulness and privilege issues will be resolved between counsel wher-
ever possible.

8. Materials that are the subject of unresolved helpfulness claims will be
placed before me for a ruling. Affected parties may make submissions as 
I direct.

9. Materials that are the subject of unresolved privilege claims will be placed
before the Regional Senior Justice for the Toronto Region, or his designate,
for a ruling. Notice of any hearing before the Regional Senior Justice or 
his designate will be provided to all parties with standing in both Inquiries.
It will be for that judge to decide whether intervenor status will be given
and whether the hearing will be in camera or in public. Claims for privi-
lege must be accompanied by: a description of the document including the
date, type and parties to whom it pertains; a description sufficient to iden-
tify the contents without compromising the alleged privilege; and the
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reason for the [page47 ]privilege claim. Affected parties may make submis-
sions as the Regional Senior Justice or his designate may direct. Without
necessarily agreeing that there will not be material facts in disputes, parties
are agreed that a proceeding before the Regional Senior Justice or his des-
ignate is deemed to be an application pursuant to Rule 14 of the Rules of
Civil Procedure.

10. If a notice seeking review of this ruling in any appropriate court is properly
served and filed before the eighteen sealed boxes are unsealed in accor-
dance with paragraph 2 above, then the boxes shall remain sealed and
stored on Inquiry premises. The sealed boxes shall then be dealt with only
as directed by the reviewing court, or by me as authorized by the review-
ing court.

[21] In her reasons, the Commissioner observed that “no one has alleged that
Commission Counsel’s conduct in these Inquiries has disentitled them from assisting
me with a confidential review of potentially privileged materials” (at p. 11). She
determined that Commission counsel was in the best position to determine relevance
and helpfulness, while she also concluded that, given Mr. Lyons’ conduct, “the per-
ception of these Inquiries by reasonable observers could be adversely affected if Mr.
Lyons and his counsel were now entrusted as the sole arbiters of what is relevant,
helpful and privileged in the eighteen sealed boxes in the Inquiry offices” (at p. 13). 

[22] Subsequent to the Commissioner’s ruling, the first application for judicial
review was launched. Then on November 12, 2003, the applicant sought to schedule a
motion to vary the ruling, relying on an affidavit of Todd White, a member of the law
firm Greenspan White. At the first motion, Mr. Lyons had been represented by
Richard Auger, another member of that firm. In the motion to vary, the applicant
raised grounds that had not been before the Commissioner on October 10, 2003. He
alleged that Commission counsel had taken an improperly adversarial approach in
dealings with his counsel and claimed that Mr. Auger had been surprised by
Commission counsel’s failure to include certain correspondence in its record for the
October 10 appearance. 

[23] Notably, Mr. Auger did not provide an affidavit to accompany the Notice of
Motion to Vary. Moreover, an examination of the transcript from the October 10 hear-
ing does not reveal any objection by him with respect to the material filed by
Commission counsel, nor any criticism voiced with respect to the conduct of
Commission counsel, nor any request for an adjournment. 

[24] The Commissioner, through her assistant, advised that she declined jurisdic-
tion over this motion to vary. This resulted in the second application for judicial
review. [page48]
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The First Application for Judicial Review 

[25] Pursuant to s. 274(1) of the Municipal Act, if a municipality so requests by
resolution, a judge of the Superior Court of Justice shall be appointed to conduct an
inquiry into the good government of a municipality or any alleged misconduct with
respect to the conduct of public business. Subsection 274(2) confers on the judge the
powers of a commission under Part II of the Public Inquiries Act, R.S.O. 1990, c.
P.41, as amended. Section 11 of Public Inquiries Act provides that “Nothing is admis-
sible in evidence at an inquiry that would be inadmissible in a court by reason of any
privilege under the law of evidence.”

[26] Solicitor-client privilege applies to confidential communications between a
solicitor and his client which are related to the seeking, forming and giving of legal
advice. It is a substantive right that is of fundamental importance in our legal system
and protected by s. 7 of the Canadian Charter of Rights and Freedoms as a principle
of fundamental justice. In the words of Arbour J. in Lavallee, Rackel and Heintz v.
Canada (Attorney General), [2002] 3 S.C.R. 209, 216 D.L.R. (4th) 257, “solicitor-
client privilege must remain as close to absolute as possible if it is to retain
relevance” (at para. 36). 

[27] In that case, the court considered whether s. 488.1 of the Criminal Code,
R.S.C. 1985, c. C-46 violated the guarantee against unreasonable search and seizure
in s. 8 of the Charter. That section set out a procedure to determine solicitor-client
privilege when documents were seized from a law office under a search warrant. In
her reasons, Arbour J. emphasized the importance of protecting solicitor-client privi-
lege by adopting a minimal impairment test to measure the reasonableness of state
encroachments on solicitor-client privilege. In her words, “Such protection is ensured
by labeling as unreasonable any legislative provision that interferes with solicitor-
client privilege more than is absolutely necessary” (at para. 36). 

[28] The applicant takes the position that the procedure adopted by the
Commissioner is an unreasonable search and seizure under s. 8 of the Charter and a
violation of the principles of fundamental justice under s. 7. He argues that there is a
real possibility that the 18 sealed boxes include privileged documents. Initially during
the argument of this application, counsel took the position that the only way to mini-
mally impair solicitor-client privilege would be by allowing his solicitor, Mr. Stratas,
to inspect the documents with him to determine if privilege existed. Mr. Stratas would
then create a list of privileged documents, similar to Schedule B of an Affidavit of
Documents under the Rules [page49 ]of Civil Procedure. By the time Mr. Stratas
made his reply submissions, he argued that minimal impairment would ensue if he
viewed the documents as an agent of Mr. Lyons, rather than as Mr. Lyons’ counsel.
The argument rests on the assumption that Commission counsel is a third party with a
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role similar to a Crown prosecutor — that is, Commission counsel is an agent of the
state in an adversarial position vis-à-vis Mr. Lyons. Therefore, the applicant argues
that allowing Commission counsel a role in screening the documents would not mini-
mally impair solicitor-client privilege. 

[29] The first question in this proceeding is whether privileged documents exist.
Solicitor and client privilege may be raised “where such communications are likely to be
disclosed without the client’s consent” (Lavallee, supra, at para. 18, emphasis added). 

[30] Mr. Lyons has provided no affidavit evidence to describe the material which
he believes is in the boxes and which may be privileged. On his own evidence before
the Commission, which is unchallenged and uncontradicted, he was not acting as a
lawyer and not practising law while associated with Morrison Brown Sosnovitch LLP
from December 1995 to June 2001. He was, according to his own evidence, a lobby-
ist. Moreover, he specifically testified that he provided no legal services to MFP, DFS
or Dell and acted for them solely as a lobbyist. 

[31] Dell appeared by counsel on the October 10, 2003 motion before the
Commissioner and submitted that only counsel for the party claiming solicitor-client
privilege should review the material in question. However, neither Dell nor any other
party for whom the applicant acted joined Mr. Lyons in these applications for judicial
review. 

[32] On the facts of this case, it appears unlikely that there is material in the sealed
boxes which is the subject of solicitor and client privilege. Nevertheless, given that
there is a possibility that there may be privileged documents in the boxes, the
Commissioner put in place a screening mechanism, with Commission counsel carry-
ing out that task, in the presence of Mr. Lyons and/or his counsel, if Mr. Lyons wishes
to participate. The screening mechanism and the reference to a Superior Court judge
to determine disputed questions of privilege are designed to protect the Commissioner
from reviewing privileged documents. 

[33] No one has objected to the Commissioner’s jurisdiction to refer the question
of privilege to another judge of the Superior Court of Justice — initially, the Regional
Senior Justice in Toronto and subsequently to his nominee, Mr. Justice Nordheimer.
In the Walkerton inquiry, on which she modelled her order, a [page50 ]similar process
was adopted on consent. Similarly, in Church of Scientology and The Queen (No. 6)
(Re) (1985), 21 C.C.C. (3d) 147, 15 C.R.R. 23 (Ont. H.C.J.), the parties consented to
[the] review of allegedly privileged documents by a retired judge. The applicant’s fac-
tum expresses support for this part of her order. Therefore, given the lack of objection
to this part of her order on the part of the applicant, he is taken to have consented to
the reference. 
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[34] On the facts of this case, I am satisfied that the screening process minimally
impairs solicitor and client privilege. On the one hand, the claim that there are privi-
leged documents in the boxes is tenuous, given Mr. Lyons’ statements about his
lobbying activity while at MBS and his failure to give any basis for asserting privi-
lege over the contents of the boxes. On the other hand, the screening process is
reasonable, given the facts. The task of screening the documents can not be left to Mr.
Lyons, given his past conduct. To give the task to his solicitor is to introduce a
stranger into the review process, as Mr. Stratas has no solicitor and client relationship
with the individuals whose privileged documents may be in the boxes. He is the solic-
itor of Mr. Lyons, not those individuals, and therefore, he is in no better position than
any other solicitor to conduct the screening process. Moreover, although he is an offi-
cer of the court, as Mr. Lyons’ solicitor, his duty is to Mr. Lyons, which may put him
in a conflict of interest position in reviewing the documents. 

[35] No one took issue with the Commissioner’s ability to review the documents
for privilege. In my view, the Commissioner, a judge of the Superior Court of Justice,
has the power to determine whether documents are privileged and, therefore, inadmis-
sible in Commission hearings. 

[36] By law, the Commissioner must be a judge of the Superior Court of Justice.
He or she has a responsibility to conduct the investigation in such a way as to gather
information and make recommendations, while respecting the rights of individuals
who are involved in the events under investigation. As Binnie J. stated in Consortium
Developments (Clearwater) Ltd. v. Sarnia (City), [1998] 3 S.C.R. 3, 165 D.L.R. (4th)
25 at para. 27, “A good deal of confidence is inevitably and properly placed in the
ability of the Commissioner to ensure the fairness of the inquiry.” He went on to state
that judicial inquiries are not adversarial, in the sense that there is no lis between the
participants (at para. 41). 

[37] Both in criminal and civil proceedings, a judge has the authority to determine
whether a document is privileged and, therefore, inadmissible. For example, the statu-
tory provision struck down in Lavallee, supra, would have permitted judicial [page51
]scrutiny of the documents to determine privilege, and the common law procedure for
law office searches set out by Arbour J. also envisaged a role for the judge in deter-
mining privilege. This would of necessity require the judge to look at the documents.
Similarly, rule 30.10(3) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194 per-
mits a judge or master to determine questions of privilege and, in doing so, to
examine the documents if he or she finds it appropriate to do so (Ansell Canada Inc.
v. Ions World Corp., [1998] O.J. No. 5034 (QL), 28 C.P.C. (4th) 60 (Gen. Div.) at
para. 20). In my view, if a judge may inspect potentially privileged documents in the
civil litigation context, a judge sitting as a Commissioner in the context of an inquiry
under the Municipal Act is also able to do so. 
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[38] Here, the Commissioner has deputized Commission counsel to screen the
sealed documents to determine privilege, in part for reasons of efficiency and in part
to shield herself from seeing any privileged documents. In doing so, she commented
on the special role of Commission counsel, who, like her, have an obligation of
impartiality. In her reasons, she made reference to an article by Associate Chief
Justice Dennis O’Connor, who commented on the role of counsel in the Walkerton
Inquiry as follows:

It is with the assistance of commission counsel that the commissioner carries
out his or her mandate, investigating the subject matter of the inquiry and lead-
ing evidence at the hearings. Throughout, commission counsel act on behalf of
and under the instructions of the commissioner.

(“The Role of Commission Counsel in a Public Inquiry” (2003) 22 Advocates’ Soc. J.
10) 

The Commissioner also observed that no one in the hearing before her challenged the
conduct of Commission counsel. 

[39] In my view, the applicant is wrong in his characterization of Commission
counsel as an agent of the state who is in an adversarial position, analogous to a
Crown prosecutor. Commission counsel is not a prosecutor, nor is an individual such
as the applicant deemed to be an adversary of Commission counsel. 

[40] The procedure proposed here is very different from the one that was vulnera-
ble in Lavallee, supra. There, the legislation permitted the Crown prosecutor to view
the documents prior to the judicial determination of privilege. Moreover, there was a
real danger that privileged documents might be disclosed without the client having
notice that the documents were in police custody, and the judge was given no discre-
tion to bar the use of privileged information, if no claim of solicitor-client privilege
was made within the specified time limits. In the context of a criminal [page52]
investigation, the Supreme Court held that the procedure did not constitute a minimal
impairment of the right to solicitor-client privilege. 

[41] Moreover, the Supreme Court of Canada has recently reiterated that the
court’s decision in Lavallee was designed to protect privilege in a criminal law con-
text. In Maranda v. Richer, [2003] 3 S.C.R. 193, 2003 SCC 67, LeBel J. stated at
para. 12:

The aim in those decisions was to avoid lawyers becoming, even involuntarily,
a resource to be used in the criminal prosecution of their clients, thus jeopard-
izing the constitutional protection against self-incrimination enjoyed by the
clients.
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[42] Here, there is only a possibility that privileged material will be found in the
boxes. It was reasonable for the Commissioner to have Commission counsel sift
through the material in the boxes, rather than do so herself, given the time required to
do such a review and given counsel’s obligation of impartiality. The procedure put in
place also allows Mr. Lyons and/or his counsel to be present with Commission coun-
sel in order to assert privilege if privileged documents are revealed. 

[43] While the applicant has argued that there is an appearance of unfairness
because of conflict between Commission counsel and the applicant’s counsel, the
argument of conflict is irrelevant here. The privilege which he seeks to protect is that
of his clients or former clients, and there is no reason to think that there is any con-
flict between Commission counsel and the individuals who may claim privilege with
respect to documents in the sealed boxes. If such material is found, notice will be
given to the client, who can then assert the claim of privilege and obtain a ruling, if
necessary. 

[44] On the facts of this case, I am satisfied that the procedure adopted by the
Commissioner in her ruling of October 15, 2003 minimally impairs solicitor-client
privilege, and there is no basis to set aside her order. 

The Second Application for Judicial Review 

[45] At the time of the First Motion, heard on October 10, 2003, Mr. Auger, coun-
sel for Mr. Lyons, did not complain that relevant documents were not before the
Commissioner, nor did he allege unfairness or bias on the part of Commission coun-
sel. Counsel for Mr. Lyons commenced the first application for judicial review
(654/03) on October 24, 2003, about three weeks before bringing the Motion to Vary
the Commissioner’s October 15, 2003 ruling. Thus, the Variation Motion sought to
vary the October 15, 2003 order, which was already the subject of a pending applica-
tion for [page53 ]judicial review in the Divisional Court. Under those circumstances,
the Commissioner properly declined the request to entertain a Motion to Vary. 

[46] Moreover, the Variation Motion appears to be an attempt to put material
before the Commissioner which the applicant’s counsel could have presented in the
first hearing. He argues that the first hearing was marred by procedural unfairness
because of Commission counsel’s failure to put certain documents before the
Commissioner and because of the attitude of Commission counsel. However, his
counsel at the hearing chose not to put these documents in his materials, although he
had the relevant letters in his possession, nor did he ask for an adjournment on the
grounds of surprise or question the conduct of Commission counsel during his sub-
missions. Thus, it appears that the Motion to Vary was an attempt to raise issues that
the applicant could have raised at the initial hearing, but which he did not raise. In
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these circumstances, the Commissioner made no error in refusing to hear the motion.
The fact that she did not give reasons is not fatal in the circumstances, as there is no
apparent prejudice to the applicant’s ability to seek judicial review (see Canadian
Civil Liberties Assn v. Ontario (Civilian Commission on Police Services) (2002), 61
O.R. (3d) 649, [2002] O.J. No. 3737 (QL) (C.A.) at p. 674 O.R.). 

Conclusion 

[47] In the result, the consolidated application for judicial review is dismissed. If
the parties wish to make brief written submissions with respect to costs, they may do
so within 30 days of the release of this decision. 

Applications dismissed. 
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Reproduced with the permission of LexisNexis Canada Inc. from the LexisNexis
Quicklaw online legal research service.

Case Name:

Jakobek v. Toronto (Computer Leasing Inquiry) 

Between 
Tom Jakobek and Deborah Morrish, applicants, and 

The Honourable Denise Bellamy (Commissioner - Toronto 
Computer Leasing Inquiry), respondent 

[2004] O.J. No. 2889 
Court File Nos.: 217/04 and 223/04 

Ontario Superior Court of Justice 
Divisional Court 

Then, Gravely and Swinton JJ. 

Heard: June 16-17, 2004. 
Judgment: July 6, 2004. 

(35 paras.) 

Administrative law — Public inquiries — Powers of — Compelling witnesses —
Evidence — Witnesses, attendance and oath — Attendance, subpoena — Setting aside
— Constitutional law — Federal jurisdiction (s. 91) — Criminal law — Matters not
criminal. 

Application by Jakobek and Morrish for judicial review of the decision of the
Commissioner of the Toronto Computer Leasing Inquiry to issue summons to each of
them. The applicants sought to quash the summons because the Inquiry became an
inquiry into allegations of criminal misconduct directed to specific individuals. It
became unconstitutional since matters of criminal law and procedure were under
exclusive federal jurisdiction. The Inquiry was created in February 2002 to inquire
into all aspects of certain leases that the City of Toronto signed with a company
named MFP Financial Services. Jakobek was a former City councillor who was chair
of its budget committee and a member of its policy and finance committee. Morrish
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was his wife. In his affidavits he referred to his father-in-law as being the source of
certain funds that were of interest to the Inquiry. The father-in-law could not testify
because of illness. His daughter exercised power of attorney over his financial affairs
and controlled his financial records. Jakobek was alleged to be the recipient of
improper payments from MFP. 

HELD: Application dismissed. A provincial or municipal inquiry that was
directed to matters within provincial jurisdiction could proceed despite incidental
effects on the federal criminal law power. It would not be rendered ultra vires if it
made findings of misconduct, provided they were necessary to fulfil the purpose of
the inquiry, as described in its terms of reference. The terms of reference of the
Inquiry were within provincial jurisdiction. The matters that the Inquiry wanted to
question the applicants about was linked to evidence that was heard earlier. This testi-
mony was necessary so that the Commissioner could make recommendations about
the future good governance of the City. This was not a case where the Commissioner
deviated from her terms of reference by engaging in an investigation of criminal
activity. The evidence sought from the applicants was relevant and necessary to the
broader investigative and policy development purposes of the Inquiry. 

Statutes, Regulations and Rules Cited:

Constitution Act, 1867, ss. 91(27), 92(8), 92(13), 92(16). 

Municipal Act, R.S.O. 1990, c. M-45, s. 100. 

Counsel:

Alan D. Gold, for the applicant Tom Jakobek. 

Morris Manning, Q.C and J. Peasby, for the applicant Deborah Morrish. 

H. Lorne Morphy, Q.C. and Davit Akman, for the respondent. 

Linda Rothstein and Robert Centa, for the intervenor City of Toronto. 

The judgment of the Court was delivered by 

¶ 1 SWINTON J.:— The Applicants Tom Jakobek and Deborah Morrish have
brought separate applications for judicial review of the decision of The Honourable
Denise Bellamy, Commissioner, Toronto Computer Leasing Inquiry (“TCLI”) to issue
a summons to each of them on March 31, 2004. The applications are brought to quash
the summons and to prohibit the Commissioner from hearing evidence from the
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Applicants, principally on the basis that the inquiry over which the Commissioner is
presiding has become an inquiry into allegations of criminal misconduct directed to
specific individuals and is, therefore, unconstitutional, since criminal law and crimi-
nal procedure are matters within exclusive federal jurisdiction under the Constitution
Act, 1867. 

The Factual Background 

¶ 2 The Toronto Computer Leasing Inquiry was created by a resolution of
Toronto City Council in February, 2002 pursuant to s. 100 of the Municipal Act,
R.S.O. 1990, c. M.45 to inquire into all aspects of certain leases which the City had
signed with MFP Financial Services Ltd. (“MFP”). The Terms of Reference are three
pages in length. They read in part as follows:

WHEREAS, under section 100 of the Municipal Act, R.S.O. 1990, c. M.45, a
Council of a municipality may, by resolution, request a Judge of the Ontario
Court (General Division), now the Superior Court of Justice, to inquire into or
concerning any matter connected with the good government of the municipal-
ity, or the conduct of any part of its public business;

...

AND WHEREAS the public inquiry would permit (i) the Commissioner to
investigate the existence of any malfeasance, breach of trust or misconduct, (ii)
the Commissioner to make recommendations that would be a benefit for the
future conduct of the public business of the City, and (iii) the public to under-
stand and evaluate fully the above noted transactions;

NOW THEREFORE the Council of the City of Toronto does hereby resolve that:

1. an inquiry is hereby requested to be conducted pursuant to s. 100 of the
Municipal Act which authorizes the Commissioner to inquire into, or con-
cerning, any matter related to a supposed malfeasance, breach of trust or
other misconduct on the part of a member of council, or an officer or
employee of the City or of any person having a contract with it, in regard to
the duties or obligations of the member, officer, or other person to the cor-
poration or to any matter connected with the good government of the
municipality, or the conduct of its public business, and

2. the Honourable Chief Justice Lesage, Chief Justice of the Superior Court of
Justice, be requested to designate a judge of the Superior Court of Justice of
Ontario as Commissioner for the inquiry and the judge so designated is
hereby authorized to conduct the inquiry.
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AND IT IS FURTHER RESOLVED THAT the terms of reference of the
inquiry shall be:

To inquire into all aspects of the above transactions, their history and their
impact on the ratepayers of the City of Toronto as they relate to the good gov-
ernment of the municipality, or the conduct of its public business, and to make
any recommendations which the Commissioner may deem appropriate and in
the public interest as a result of his inquiry.

And it is further resolved that the Commissioner, in conducting his inquiry into
the transactions in question to which the City of Toronto is a party, is empow-
ered to ask any questions which he may consider as necessarily incidental or
ancillary to a complete understanding of these transactions;

...

¶ 3 In the paragraphs which I have omitted from the Terms of Reference, the
MFP leases are identified as the subject matter of the inquiry and the City’s concerns
about the MFP leases are set out in 13 paragraphs. Among other things mentioned is
the fact that City Council had approved the lease of computer equipment and related
software at an estimated cost of $43 million, while the actual cost was over $80 mil-
lion. The Terms of Reference also state that it is anticipated that the inquiry may
include an inquiry into all relevant circumstances pertaining to the various transac-
tions referred to in the resolution and an inquiry into the relationships, if any, between
existing and former elected and administrative representatives of the City of Toronto
and the existing and former principals and representatives of MFP and Oracle at all
relevant times. 

¶ 4 The inquiry was first scheduled to start on September 30, 2002, but was
adjourned by the Commissioner at the request of the Ontario Provincial Police to per-
mit a police investigation into possible wrongdoing. After the OPP announced that it
had completed its investigation and had concluded that no criminal charges would be
laid, the inquiry resumed on December 2, 2002. To date, Commissioner Bellamy has
heard evidence from 107 witnesses over 165 hearing days. 

¶ 5 The Commissioner has organized the Inquiry into three separate, but interre-
lated phases: the Toronto Computer Leasing Inquiry, the Toronto External Contracts
Inquiry, and the Good Government phase. In the first two phases, the Commissioner
heard evidence about the transactions relevant to those phases of the Inquiry. With
respect to the TCLI phase, the Commissioner heard evidence over the course of many
months. She then adjourned the TCLI phase on November 25, 2003, commenting that
the Inquiry was “nearly” at the end of the TCLI phase, and that she would take under
consideration the City’s request for the recall of certain witnesses. 
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¶ 6 She then commenced the Good Government phase, which proceeded by a
more informal process than the earlier fact finding phase. In this phase, held between
January 19, 2004 and February 5, 2004, she met with experts to assist her in making
policy recommendations in her report, focussing on conflict of interest, lobbying, pro-
curement and municipal government. 

¶ 7 Following the Good Government phase, the Commissioner issued a summons
to the Applicant Tom Jakobek, a former City Councillor who, at the relevant times,
was also Chair of the City’s Budget Committee and a member of its Policy and
Finance Committee. He had testified on May 14, 15, 21 and 22, 2003 and had pro-
vided sworn affidavits dated October 15, 2003 and December 2, 2003. In his
affidavits he referred, among other things, to his father-in-law Kenneth Morrish as the
source for certain funds that are of interest to the inquiry. Mr. Morrish is unable to
testify because of illness. Deborah Morrish, Mr. Jakobek’s wife, exercises power of
attorney over the financial affairs of her father and controls his financial records. She
was given a summons so that she could explain her efforts to retrieve the relevant
financial documents of her father. 

¶ 8 The TCLI phase resumed on April 19, 2004. Among those witnesses to be
recalled were Dash Domi, the lead contact person between MFP and the City of
Toronto, and Mr. Jakobek. One of the areas of questioning was to be whether Mr.
Domi, having received the first instalment of commission funds from his employer
MFP on October 29, 1999, met with Mr. Jakobek in the garage of City Hall on
November 1, 1999 and gave him monies, which Mr. Jakobek then used to pay for a
family trip to Disney World. One of the areas of inquiry is with respect to $21,000 in
payments on Mr. Jakobek’s American Express card which he made on November 3,
1999. 

¶ 9 On April 26, 2004, after Mr. Domi had been re-examined, the Applicants
asked that the Commissioner limit the recall evidence to areas other than the issue of
whether or not improper payments had been made in connection with the leasing
transactions, and that any information about improper payments should be given to
the police for investigation. 

¶ 10 On April 30, 2004, the Commissioner issued a 13 page Ruling rejecting the
Applicants’ motions. She declined to exercise her discretion to turn the matter over to
the police and refused to limit the recall evidence as requested by the Applicants. 

The Issues 

¶ 11 Essentially, the Applicants take the position that the recall phase can not
proceed to look into the propriety of alleged payments because the Commissioner
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would be conducting a criminal investigation, which is beyond her Terms of
Reference and unconstitutional. As well, they argue that the Terms of Reference are
flawed, since they fail to give specifics with respect to alleged misconduct of individ-
uals. Ms. Morrish also argues that there is no basis to conclude that she has relevant
evidence to give. 

The Law 

¶ 12 The Supreme Court of Canada has dealt many times with the constitutional-
ity of provincial inquiries which have been attacked on the basis that they are 
engaged in criminal investigation, a matter within the exclusive jurisdiction of
Parliament pursuant to s. 91(27) of the Constitution Act, 1867, “Criminal Law and
Criminal Procedure”. 

¶ 13 The Applicants rely heavily on the case of Starr v. Houlden, [1990] 1 S.C.R.
1366. In that case, the Supreme Court of Canada held that a provincial Order-in-
Council establishing an inquiry into the relationships of Patricia Starr and Tridel
Corporation Inc. and unnamed officials was unconstitutional, as it was, in purpose
and effect, a substitute criminal investigation. Writing for the majority, Lamer J.
stated his conclusions at para. 30:

In my view, the commission of inquiry before this Court is, in pith and sub-
stance, a substitute police investigation and preliminary inquiry into a specific
offence defined in s. 121 of the Criminal Code, alleged to have been committed
by one or both of the named individuals, Patricia Starr and Tridel Corporation
Inc. This is not to say that an inquiry’s terms of reference may never contain
the names of specific individuals. Rather, it is the combined and cumulative
effect of the names together with the incorporation of the Criminal Code
offence that renders this inquiry ultra vires the province. The terms of reference
name private individuals and do so in reference to language that is virtually
indistinguishable from the parallel Criminal Code provision. Those same terms
of reference require the Commissioner to investigate and make findings of fact
that would in effect establish a prima facie case against the named individuals
sufficient to commit those individuals to trial for the offence in s. 121 of the
Code. The net effect of the inquiry, although perhaps not intended by the
province, is that it acts as a substitute for a proper police investigation, and for
a preliminary inquiry governed by Part XVIII of the Code, into allegations of
specific criminal acts by Starr and Tridel Corporation Inc.

¶ 14 A more recent decision of the Supreme Court of Canada, Consortium
Developments (Clearwater) Ltd. v. Sarnia (City), [1998] 3 S.C.R. 3, both explains
Starr and articulates the legal principles to be applied in determining whether a
provincially or municipally constituted inquiry is acting within constitutional jurisdic-

Appendix M(ii): Divisional Court Ruling in Jakobek v. Toronto (City) Computer
Leasing Inquiry, [2004] O.J. No. 2889 (Div. Ct.) (QL), July 6, 2004

4th pp Process Volume 1_Appendix PT  8/27/05  10:10 AM  Page 362



Appendix M: Divisional Court Rulings 363

tion or whether it trenches on the federal criminal law power. Essentially, the
Supreme Court of Canada held in Consortium that an inquiry established pursuant to
provincial legislation is constitutional provided that its primary purpose is to inquire
into matters within the constitutional jurisdiction of the province. 

¶ 15 Consortium also dealt with an inquiry constituted under s. 100 of the
Municipal Act, and the Terms of Reference of that Inquiry and the TCLI are very
similar. In that case, Binnie J. made it clear that a Commissioner appointed to inquire
into issues of good government pursuant to s. 100 of the Municipal Act may inquire
into misconduct as well (at para. 36). He went on to say, at para. 39, that the ruling 
of the Supreme Court of Canada in the Blood Inquiry case (Canada (Attorney
General) v. Canada (Commission of Inquiry on the Blood System in Canada - Krever
Commission), [1997] 3 S.C.R. 440) ought to be applied to a s. 100 inquiry under the
Municipal Act “to hold that not only may the Commissioner acting under the second
branch of s. 100 inquire into, as part of his larger mandate, conduct which may have
potential criminal or civil consequences, but may in his report (per Cory J. at para.
57):

... make findings of misconduct based on the factual findings, provided that
they are necessary to fulfill the purpose of the inquiry as it is described in the
terms of reference.”

¶ 16 Binnie J. explained that the inquiry in Starr was ultra vires because it was
evident from the Terms of Reference that the inquiry was being asked to undertake a
substitute police investigation against named parties, and it was doing so simultane-
ously with a police investigation. He went on to say, at para. 50:

The decision in Starr cannot be taken as a licence to attack the jurisdiction of
every judicial inquiry that may incidentally, in the course of discharging its
mandate, uncover misconduct potentially subject to criminal sanction.

He emphasized that Starr was an exceptional case, to be contrasted with the line of
cases in which the Supreme Court has given broad scope to provincial inquiries.
Furthermore, he noted that even in Starr, Lamer J. stated at p. 1409 [para. 39]:

There is no doubt that a number of cases have held that inquiries whose pre-
dominant role it is to elucidate facts and not conduct a criminal trial are validly
constituted even though there may be some overlap between the subject-matter
of the inquiry and criminal activity. Indeed, it is clear that the fact that a wit-
ness before a commission may subsequently be a defendant in a criminal trial
does not render the commission ultra vires the province.

Lamer J. continued, in a sentence to which the Applicants have pointed,

But in no case before this Court has there ever been a provincial inquiry that
combines the virtual replication of an existing Criminal Code offence with the
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naming of private individuals while ongoing police investigations exist in
respect of those same individuals.

¶ 17 Finally, Binnie J. also referred to comments in the Blood Inquiry case,
where Cory J. expressed approval of a number of cases where provincial inquiries
have been held constitutional, even though they inquired into conduct that might be
the subject of criminal liability (at para. 52). See, for example, Attorney General of
Quebec and Keable v. Attorney General of Canada, [1979] 1 S.C.R. 218 (inquiry into
illegal acts committed by police officers); O’Hara v. British Columbia, [1987] 2
S.C.R. 591 (inquiry into injuries suffered by a prisoner while in police custody), and
Phillips v. Nova Scotia (Commission of Inquiry into the Westray Mine Tragedy),
[1995] 2 S.C.R. 97 (inquiry into the deaths of workers in the Westray mine). In each
case, the inquiry spent part of its time examining conduct that may have had the
potential for criminal liability. 

¶ 18 In sum, a provincial or municipal inquiry that is in pith and substance
directed to matters within provincial jurisdiction may proceed despite possible inci-
dental effects on the federal criminal law power (Consortium, supra, at para. 51). An
otherwise validly constituted provincial or municipal inquiry will not be rendered
ultra vires if, as part of its larger mandate, it investigates or makes findings of mis-
conduct, provided that such findings are necessary to fulfill the purpose of the
inquiry, as described in the terms of reference, or properly relevant to the broader pur-
poses of the inquiry, as set out in the terms of reference (Consortium at paras. 39, 52). 

Analysis 

The Constitutional Validity of the Terms of Reference 

¶ 19 There is no question that s. 100 of the Municipal Act is valid (see
Consortium, supra at para. 47). In this case, the Terms of Reference of the Inquiry are
clearly within provincial jurisdiction. The Commissioner has been asked to inquire
into all aspects of computer leasing transactions and to make recommendations that
will benefit the future conduct of the public business of the City of Toronto. Thus, the
dominant purpose of the inquiry is to inquire into good government of the City, a
matter relating to s. 92(8) (Municipal Institutions in the Province), 92(13) (Property
and Civil Rights in the Province), and 92(16) (Generally all Matters of a merely local
or private Nature in the Province) of the Constitution Act, 1867. 

The Validity of the Recall Phase 

¶ 20 During the argument before the Commissioner on April 26, 2004 and before
this Court on these applications, the Applicants conceded that the Inquiry is generally
intra vires and constitutional. However, they argue that to the extent the recall phase
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investigates and inquires into the propriety of alleged payments, it has embarked on a
criminal investigation into allegations of bribery involving specific individuals. They
point to correspondence from Commission counsel to Mr. Jakobek seeking answers to
questions which they say are directed to allegations of bribery and corruption, as well
as media reports characterizing this phase of the inquiry as one into corruption. This,
they argue, is part of the overall indicia of the true purpose and function of this recall
phase of the inquiry. They note that the Commissioner herself has stated that she must
consider relationships between city councillors and MFP representatives around the
time that the City signed the MFP leases in order to fulfil her mandate (see p. 3 of her
April 30, 2004 Ruling). She observed that some of the evidence called raises ques-
tions about the possibility of improper payments related to the computer leasing
transaction (at p. 6 of the Ruling). 

¶ 21 In making their argument, the Applicants seek to isolate the recall phase
from the earlier fact finding phase in the Toronto Computer Leasing Inquiry and to
characterize the current stage of the Inquiry into the alleged payments as a targeted
investigation of criminal activity. In so doing, they mischaracterize what the
Commissioner has said that she is doing, and they fail to look at the recall stage in
context. In determining the constitutional validity of a law, the courts look first to the
dominant purpose or aim of the legislation, although effect may be considered, as
well, as a way of determining the legislation’s purpose (R. v. Morgentaler, [1993] 3
S.C.R. 463 at paras. 24, 25, 32). 

¶ 22 The Commissioner has made it clear that the evidence gathered at the recall
stage is inextricably linked to evidence heard earlier, and it should be assessed in light
of what has already been heard. For example, on April 19, 2004, she welcomed
everyone back to the “final evidence phase of the Toronto Computer Leasing
Inquiry”. She explained that new information had come to light. As well, she stated
that some witnesses were being recalled, which would give them an opportunity to
explain important contradictions or inconsistencies in the evidence previously given.
She also reminded everyone to “please listen to the evidence with an open mind and
not to draw any conclusions based on this evidence alone, as the testimony we are
about to hear is only a small component of the entire body of evidence that has been
presented in this Inquiry” (Transcript, April 19, 2004, pp. 8-9). 

¶ 23 All of the evidence in the Inquiry, including the evidence at the recall stage,
is being gathered to allow the Commissioner to assess what occurred with the MFP
leases and to make recommendations for the future good governance of the City. If
there was misconduct with respect to the awarding of the contract for the leases, that
is a matter that she must consider in order to fulfill her Terms of Reference. The fact
that such conduct might also be grounds for criminal charges does not prohibit her
from proceeding. It is clear from Consortium, supra that she may properly proceed
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with this line of investigation and make findings of fact and findings of misconduct if
necessary or relevant to fulfill the purposes of the Inquiry as described in the Terms
of Reference. 

¶ 24 This not a case where the Commissioner has deviated from her Terms of
Reference by engaging in an investigation of criminal activity. Rather, she is acting
within her Terms of Reference in inquiring into the improper payments so as to com-
plete the fact finding necessary for her report. The evidence sought from the
Applicants is incidental, relevant and necessary to the broader investigative and pol-
icy development purposes of the Inquiry. As she has stated (at p. 3 of the April 30,
2004 Ruling):

I need to understand the relationship between a lobbyist, a City Councillor, and
the City’s suppliers. And I need to understand whether and how the relationship
affected the computer leasing transaction. This is clearly within my Terms of
Reference. Indeed, it would be irresponsible of me to turn a blind eye to such
alleged potential misconduct.

Moreover, when viewed in context, this line of inquiry is only one part of her investi-
gations into a complex computer leasing transaction. As set out in the Appendix to
her Ruling, the Inquiry has received evidence on at least 60 topics of importance
since its commencement. The alleged payments are but one important issue among
many that the Inquiry is considering. 

¶ 25 The Applicants argued that the overall effect of the Inquiry into the alleged
improper payments leads to the conclusion that the Inquiry has become involved in a
criminal investigation. In my view, this is not a case where the effects of the Inquiry
determine its characterization for purposes of constitutional law. The Commissioner is
pursuing an investigation of potential misconduct, which may or may not be grounds
for criminal prosecution. She is doing so as one part of a lawful and wide ranging
investigation into the computer leasing transactions. This is not a case like Starr, with
its focus on the alleged wrongdoing of two named parties in an inquiry without any
policy mandate. Rather, this investigation falls within the line of cases where the
Supreme Court has upheld provincial investigations into matters within provincial
jurisdiction, despite some overlap with a possible or actual criminal proceeding - see
for example, O’Hara v. British Columbia, supra; Phillips, supra; Keable, supra; and
Di Iorio v. Warden of the Montreal Jail, [1978] 1 S.C.R. 152. 

¶ 26 In sum, the Commissioner acted within jurisdiction, in the constitutional law
sense, in issuing a summons to each of the Applicants and continuing with her inves-
tigation as she had proposed. Evaluating whether or not there were improper
payments is relevant and necessary both to a complete and accurate understanding of
the transactions between the City and MFP and, given the inextricable link between
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the Commissioner’s findings of fact and her policy recommendations, to her formula-
tion of useful recommendations for the future conduct of the public business of the
City. 

¶ 27 Counsel for Ms. Morrish also argued that the Commissioner exceeded her
jurisdiction in the administrative law sense, in that she is seeking to inquire into the
administration of justice. He argued that the terms of s. 100 of the Municipal Act do
not permit a municipal council to create an inquiry into the administration of justice. 

¶ 28 In my view, the Commissioner is not embarking on an investigation of the
administration of criminal justice. In Attorney General (Que.) and Keable, supra,
Estey J. characterized a provincial inquiry as one into the administration of justice,
rather than criminal law or procedure, if it investigated the incidence of crime or the
profile and characteristics of crime in a province or the operation of provincial agen-
cies in the field of law enforcement (at pp. 254-55). That is not the focus of the TCLI
Inquiry. Rather, the Commissioner is inquiring into certain contracts of a municipal
government and the conduct of public business in the municipality. The subject mat-
ter of her Inquiry, including the recall phase, is properly the subject for an inquiry
under s. 100 of the Municipal Act. 

The Need for Particulars in the Terms of Reference 

¶ 29 The Applicants also take issue with the Commissioner’s ability to inquire
into matters related to specific persons when those persons are not named in the
Terms of Reference. They argue that the Terms of Reference lack sufficient particu-
larity, and that a municipal commission of inquiry cannot inquire into specific
allegations against an elected official unless that official is named in the Terms of
Reference. Reliance is placed on Hydro-Electric Commission of Mississauga v. City
of Mississauga (1977), 13 O.R. (2d) 511 (Div. Ct.), where the Court held that the
Terms of Reference of an inquiry acting under branch one of then s. 240 of the
Municipal Act (an inquiry into malfeasance, breach of trust or other misconduct) must
specify the specific matter to be investigated (at p. 9 (Quicklaw)). Reliance was also
placed on the dissenting judgment of Gwynne J. in Godson v. Toronto (City) (1890),
18 S.C.R. 36 at p. 11 (Quicklaw). 

¶ 30 The Toronto Computer Leasing Inquiry was constituted under branch two of
s. 100 of the Municipal Act - that is, as an inquiry into good government. Again, the
reasons in Consortium, supra, provide the answer to this challenge. Binnie J. noted
that an inquiry under branch two could look into and make findings of misconduct (at
para. 39). As to the requirements for drafting a resolution creating a s. 100 inquiry, he
held that the resolution must be intelligible; it must convey to the Commissioner and
other interested persons the subject matter of the inquiry; and it must connect the sub-
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ject matter to one or more of the matters referred to in s. 100 of the Act. However,
there is no requirement that the City name specific individuals or make specific alle-
gations of misconduct in the Terms of Reference (Consortium, supra, at para. 35). 

¶ 31 The Terms of Reference in this case are very close in their terms to those in
the Consortium case. In my view, they meet the criteria enunciated by Binnie J. in
that case. The Terms of Reference explicitly include an inquiry into the relationships
between existing and former elected representatives of the City and MFP representa-
tives at the relevant times. Thus, former Councillor Jakobek is included in the Terms
of Reference, even if he is not named. 

¶ 32 As Binnie J. noted in Consortium, the rules of natural justice and procedural
fairness will ensure that adequate notice is given to an individual whose rights or rep-
utation may be affected by the proceedings. However, the names and acts of
individuals do not need to be spelled out in the Terms of Reference of the Inquiry.
Moreover, the Inquiry’s Rules of Procedure provide the Applicants with a number of
procedural protections. As well, they are protected by an array of statutes, cases and
the Canadian Charter of Rights and Freedoms from any direct or derivative adverse
civil and criminal consequences that might otherwise flow from their appearances
before the Inquiry. 

¶ 33 The final recital to the resolution establishing the Terms of Reference states
that a public inquiry would permit the Commissioner to investigate any malfeasance,
breach of trust or misconduct. While the Applicants argued that this converts the
TCLI into a first branch inquiry into misconduct under s. 100 of the Municipal Act,
that is not the case. The recital merely reflects the state of the law after Consortium -
namely, that the Commission of Inquiry, while inquiring into good government, may
make findings of misconduct, provided those findings are necessary or relevant to ful-
fill the purpose of the inquiry, as described in the Terms of Reference. Therefore, the
attack on the particularity of the Terms of Reference fails. 

The Relevance of Ms. Morrish’s Evidence 

¶ 34 Finally, counsel for Ms. Morrish argued that she is unable to provide rele-
vant evidence to the Inquiry, and this is a further ground to quash the summons. In
fact, she does appear to have relevant evidence to provide. Mr. Jakobek has stated 
that he received funds from his father-in-law, Mr. Morrish, which explains the pay-
ments on his American Express card that are in issue. Ms. Morrish holds a power of
attorney for her father, and she is the custodian of his financial records. The
Commissioner wishes to examine her on her efforts to locate the relevant records. In
my view, Ms. Morrish is in a position to provide relevant evidence to the Inquiry. 
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Conclusion 

¶ 35 For these reasons, the applications for judicial review are dismissed. If the
parties are unable to agree with respect to costs, they may make brief written submis-
sions within 21 days of the release of this decision. 

SWINTON J.
THEN J.
GRAVELY J. 

QL UPDATE: 20040716
cp/e/nc/qw/qltlc 
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Ruling on Costs 

The following judgment was delivered by 

¶ 1 THE COURT:— The Respondent Commissioner seeks costs of these appli-
cations for judicial review on a partial indemnity basis in the amount of $68,132.84,
while the Intervenor, the City of Toronto, seeks costs on a partial indemnity basis of
$50,223.24. The Applicants argue that no costs should be awarded, or the quantum
should be reduced significantly. 

¶ 2 The Applicants argue that no costs should be awarded to the Respondent
because this litigation raised an important constitutional question of public interest.
As well, they argue that a Commission of Inquiry should not seek costs in an applica-
tion for judicial review of its own decision. 

¶ 3 The Commissioner, having succeeded on the applications for judicial review,
is entitled to seek costs. In the similar case of Consortium Developments (Clearwater)
Ltd. v. Sarnia (City), [1998] 3 S.C.R. 3, for example, costs were awarded by the
Supreme Court of Canada when it dismissed a challenge to the validity and conduct
of a judicial inquiry authorized under the Municipal Act. 

¶ 4 Moreover, these applications are not properly characterized as litigation in the
public interest. They were brought by the Applicants in an effort to avoid testifying
before the Inquiry. Therefore, there is no reason to depart from the usual practice of
awarding costs to the successful party. 

¶ 5 The Applicants argue that the costs claimed are excessive. The Court of
Appeal has held that judges fixing costs should consider the calculation of fees in
accordance with the costs grid on an hours and fees basis, but they should then con-
sider whether, in all the circumstances, the result is fair and reasonable (Boucher v.
Public Accountants Council for the Province of Ontario, [2004] O.J. No. 2634 (C.A.)
at para. 24). In determining what is fair and reasonable, the Court of Appeal has
stated that the expectations of the parties concerning the quantum of costs is a rele-
vant factor for consideration (at para. 38). 

¶ 6 While this case was complex factually, the costs claimed were increased
because outside counsel were retained who had to familiarize themselves with the
file. Taking this into account, as well as the reasonableness of the amount which the
unsuccessful parties should have to pay, costs of the Commissioner for the two appli-
cations for judicial review are fixed at $25,000.00, payable jointly and severally by
the Applicants. 
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¶ 7 The Applicants argue that the City of Toronto should be awarded no costs,
since the City participated as an Intervenor. In our view, the Intervenor provided
assistance to the Court, and costs should be awarded. However, the primary role in
responding to the applications for judicial review was performed by counsel for the
Commissioner. Therefore, costs to the Intervenor are fixed at $10,000.00, payable
jointly and severally by the Applicants. 

E.F. THEN J.
R.T.P. GRAVELY J.
K.E. SWINTON J. 

QL UPDATE: 20050310
cp/e/qlmxd 
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PRIVATE & CONFIDENTIAL

[DATE]

Dear Counsel:

Further to Mr. Manes’s discussions with you, I am writing to advise you of the
Commissioner’s revised schedule for closing submissions.

As a result of delays in completing the Toronto Computer Leasing Inquiry, to
better assist in reviewing and understanding the evidence and to facilitate pre-
liminary drafting of her report, the Commissioner would like to receive written
closing submissions regarding the evidence heard to date by Friday, August 13,
2004.  At this time, she is not asking for closing submissions from any parties
or witnesses who may be affected by any recall evidence in the Toronto
Computer Leasing Inquiry.  She will decide on a date for those submissions in
due course, but it will likely be after all the evidence on that Inquiry is com-
pleted. For those who make submissions before August 13th and who find
themselves affected by any of the recall evidence, the Commissioner  will per-
mit supplementary closing submissions to be made should it become necessary.
The Commissioner will also invite written closing submissions from parties
with standing in the Toronto External Contracts Inquiry following the comple-
tion of the evidence in that Inquiry.

The following rules will apply to closing submissions:

Parties with standing in the Toronto Computer Leasing Inquiry and other per-
sons who are affected by the evidence, as set out in Rule 35 of the Inquiry’s
Rules of Procedure, are invited, but are not required, to make written closing
submissions.

Written closing submissions regarding the evidence heard to date in the Toronto
Computer Leasing Inquiry shall be received no later than Friday, August 13,
2004 at 4:00 p.m. 

Closing submissions must be delivered to the Commission offices in both a
printed (hard copy) and electronic format (Microsoft Word document).  There
is no page limit on written submissions.  Closing submissions need not be
delivered to all other parties with standing at the Toronto Computer Leasing
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Inquiry until such time as the recall evidence in the Toronto Computer Leasing
Inquiry is completed and the closing submissions from any parties affected by
the recall evidence are received. At that time, closing submissions should be
delivered to all parties with standing.  As well, once all closing submissions are
received, they will be posted on the Commission’s website.  

Counsel will be permitted to file written reply submissions with no page limit,
or to make brief oral reply submissions, but not both.  The date for the hearing
of reply submissions or the receipt of written reply submissions has not been
set.  

Reply submissions (oral or written) will only be received by way of reply to
written submissions and only to the extent that they engage the interests of the
person or corporation seeking to reply.  

Oral reply will be time-limited. Parties with standing will have no more than
one-half day for oral submissions. Other persons who are affected by the evi-
dence, as set out in Rule 35 of the Inquiry’s Rules of Procedure, will be advised
of their time limit but, in any event, will not be permitted more than one-half
day.

Reply submissions may be made without having made written submissions;
however, such reply may only address the written submissions of others and
only to the extent that they engage the interests of the person or corporation
seeking to reply.

Oral reply submissions will be made in an order to be agreed upon among coun-
sel and, absent agreement, as may be directed by the Commissioner.

If you have any questions, please do not hesitate to contact me.

Yours very truly,

Daina Groskaufmanis
Commission Counsel

Appendix N: Letter to Counsel for Parties and Witnesses re Closing Submissions
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