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STAFF REPORT 
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Appeal of Court Decision Re: Telus Communications 
Company Challenge to Site Plan By-law 
 

Date: April 16, 2007 

To: City Council 

From: City Solicitor 

Wards: All 

Reason for 
Confidential 
Information: 

This report contains advice or communications that are subject to 
solicitor-client privilege. 
 

Reference 
Number:  

 
SUMMARY 
 
This is a report on the Court decision dated March 2, 2007 relating to Telus 
Communications Company’s (“Telus”) challenge to the City’s site plan by-laws.  Telus 
sought a court declaration preventing the City from applying site plan to new 
telecommunication facilities.  Telus carries on a federal undertaking that is regulated by 
Industry Canada and relied upon the legal principle of interjurisdictional immunity to 
support its court challenge. 
 
RECOMMENDATIONS 
 
The City Solicitor recommends that: 
 
1. City Council adopt the confidential recommendations in Attachment 1. 
 
2. Council’s instructions to staff related to this matter be authorized for public release at 

the conclusion of the Council meeting. 
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DECISION HISTORY 
 
The City of Toronto does not have a harmonized site plan by-law in place and 
accordingly the site plans by-laws for the former municipalities of Metropolitan Toronto 
still apply.  With the exception of the East York site plan by-law, the various site plan by-
laws in place across the City do not expressly refer to telecommunication facilities, radio 
communication antennas and towers.  City Council by By-law No. 340-2005 (the “East 
York By-law”) removed the exemption from site plan control that had expressly existed 
in East York for the erection or installation of radio communication antennas and towers.  
This change amongst other things appears to have prompted Telus to commence its court 
application challenging the East York by-law on the grounds that it purports to regulate 
Telus, which operates an exclusive federal undertaking.  In addition, on the court 
application Telus sought a declaration that all of the site plan control by-laws of the 
former municipalities of Metropolitan Toronto (“Site Plan By-laws”) are of no force and 
effect with respect to Telus. 
 
ISSUE BACKGROUND 
 
Telus operates a wireless telecommunications network providing cell phone and other 
services to customers.  In 2006 Telus commenced a court application challenging the City 
of Toronto’s ability to apply its site plan approval process to new telecommunication 
facilities.  Telus constructs these facilities, which usually include antennas, antenna 
support structures and equipment shelters, on land owned by other persons and often on 
existing buildings in the City of Toronto.  Telus has approximately 285 
telecommunication sites in Toronto currently.   
 
Affidavits were filed by both the City and Telus and cross-examinations were held on the 
Affidavit material.  The court application was heard by Justice Lederman on January 23, 
2007.  He released his decision on March 2, 2007 finding in favour of Telus.  The main 
issue on the application was whether the City’s site plan by-laws, passed pursuant to 
valid provincial legislation, can apply to telecommunication facilities which are regulated 
by Industry Canada.  Telus relied upon the legal principle of interjurisdictional immunity 
to support its position.  
 
The Court commented that it was the City’s position that its site plan approval process so 
minimally affects Telus that new telecommunication facilities are properly subject to site 
plan review.  Telus’ position was that the site plan by-laws are rendered inoperative to the 
extent that they affect the siting, physical location, construction and operation of Telus’ 
federal undertaking.  There was no issue between the parties that the area of 
telecommunications and radio communication is within federal jurisdiction.  Industry 
Canada is the body that regulates this industry through a licensing regime.  There was 
also no issue, that a site plan regime is a valid provincial (and municipal) matter falling 
within the Province’s constitutional jurisdiction over property and civil rights. 
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The Court found that Telus did not need to show that there had been any actual 
impairment of its business or operations but instead simply that the site plan by-laws 
presented the potential for impairment.  The Court accepted Telus’ evidence that the 
height, number and location of radio antennas all affect Telus’ ability to maintain a 
functioning coverage network. 
 
The Court went on to comment that although the City claims it does not set out to control 
the functionality of wireless facilities, and submits that it has not to date seriously 
interfered with Telus’ ability to maintain its network, the Court may consider not only the 
actual impact of the laws as enforced, but also the potential impact of the laws as written.  
The Court concluded that given that site plan control covers essentially the entire City, 
the potential exists for the City to interfere with, or delay or deny approval for, the 
placement of antennas city-wide.  The Court also commented that to the extent that site 
plan control enables the City to control the placement or siting of wireless towers, or to 
refuse or significantly delay permission to establish wireless towers, it allows the City to 
substantially impair Telus’ essential activities.  As a result, the Court granted the 
declarations that the East York By-law and the Site Plan By-laws have no effect on or do 
not apply to Telus’ antenna sites. 
 
Industry Canada’s process 
 
There was evidence on the court application regarding Industry Canada’s current policies 
and guidelines on the need for consultation with the municipality or local land use 
authority.  The governing policy documents state that the process instituted by Industry 
Canada “ensures that municipal/land use concerns are fully addressed”.  The City 
commented in its Affidavit materials as to its concerns with this process.  There have 
been earlier reports to City Council regarding efforts by City staff to develop a protocol 
with respect to municipal consultation for the installation of telecommunication facilities 
that fits within Industry Canada’s policy on municipal consultation.  City Planning staff 
are working on a proposed protocol and intend to report to the September 5th, 2007 
Planning and Growth Management Committee meeting.  We point out that the Court 
seemed to accept Telus’ arguments that the federal licensing regime requires Telus to 
seek meaningful consultation with the City before establishing new sites and therefore the 
site plan control system is not the City’s only means of ensuring that it is consulted.  In 
the interim, Planning staff have advised the various carriers that they should be 
submitting a cover letter and drawings for any proposed telecommunication installation 
to the Director, Community Planning in the appropriate District for review.   
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COMMENTS 
 
Any appeal of this decision needed to be commenced by Notice of Appeal within 30 days 
of the decision.  In order to preserve the City’s rights, the City Solicitor’s office served 
and filed a Notice of Appeal.  The attached Confidential Report comments on whether 
the appeal should be pursued or not. 
 
 
CONTACT 
 
Diana W. Dimmer, Director of Litigation, Tel: 392-7229, Fax: 392-1199 
E-mail: ddimmer@toronto.ca  
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_______________________________ 
Anna Kinastowski 
City Solicitor 
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