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PROPOSED CITY OF TORONTO
LOCAL APPEAL BODY

Signe Leisk and Nicole Auty

The City of Toronta is poised 1o be
the first municipality in Ontario 10 ¢s-
tablish a Jocal appeal body 10 replace
the Ontario Munteipal Board (OMB)
with respeet to appeals of committee off
adjustment decisions. I has often been
popular to argue for the abohition ot the
OMB as the solution o any and alf con-
cerns with planning and development in
Ontario. However. amy reconsideration
of an alternative process must considet
the importance of an independent ap-
peal body in ensuring that planning de-
cisions are based upon accurate land use
planning cvidence. and independent
from local pohitics - which may inap-
propriatety favour Jocal resident opposi-
tion over the interests of individual land
owners or the broader community.

While there may be a benefit to hav-
ing decision makers appointed locally,
1o ensure a hetier understanding of the
local community, significant questions
arise as to how to structre such un ap-
peal body 1o ensure that these decision
makers will be independent and free
from hias. as required by faw,
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Teoronto Establishes Councillor -
Staff Working Group

(i June 52008, the City of To-
ronto Planming and Growth Manage-
ment Commitiee voted to establish a
Councillor-Staft Working Group 1o
develop the structure for a local ap-
peal panel. This council-appointed
appeal pancl would replace the OMB
with respect o appeals of commnttee
of adjustment decisions in the City ot
Toronto.

The working group was tasked with
considenng the staff and financial re-
guirements of uch an appeal body. the
assaciated fees, its structure and size, and
the qualifications and criteria of its mem-
bers. The working group is to report back
to the Planning and Growth Management
Commuttee in October 2008,

The Cinv of Toronto Aer. 2006 grants
the city the power to pass a bv-Jaw 1o
establish a local appeal hody for ap-
peals respecting applications for minor
variances o the zoning by-taw and
consents to sever lund. Recent amend-
ments 10 the Plunning Act give other
municipalities in Omario similar au-
thority. with the added requirement that
they have an updated official plan and
zoning by-law.' As a result, the find-

I While thes amcle focuses on the Cinof o
st Aot 2006 the provisions of the Plas-
mng Act respecting the ewtablishment of o
aal appea bodies are vimalin sdentical
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ing~ of the working group wili be of
mportance o all munmicpalines m On-
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Gooi Planning Must Frevail

While mmor variance and consent
applications are often considered 1o
be of hitle importance or not of pro-
vincial significance, unlike other
tvpes of plunnimg applications, they
can nevertheless have a significant
impact on individual property rights.
as well as the farger community, Such
applications may range from building
an addition to a house to accommo-
date a growing Family, to large scale
development. such as a high rise con-
dominium. However, at the commit-
tee of adjustment, applicatons do not
go through the same vigorous ¢com-
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mumty coreulicion or planmimy swtf
review oy other planning decisions
There i~ often no plannimg report, no
tormal evadence provided. no
cross-crvammation. and only brief
subnussions of the parties provided o
assist the committee of adjustment in
making 1ts deternunation,

As g result such decisions are often
ntlucnced by ocal politics, neighbour
objections, and maccurate evidence.
rather than good planning. In this sys-
tem. an appeal to an independent. unby-
ased decision maker is essential to en-
sure that the municipality, the conimu-
niy. and the fand owner have full op-
portunity to present and test the plan-
ning merits of the case, and that goud
planning prevails. This role s currently
fulfitfed by the OMB.
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Fosoring agependenae
of Appaas Body

Pursuant o the Convoof Torono 1
2000, the city 1s enatled 1o appoint
the members of the Tocal appeal bods.
with the enly hmitation beme tha
they notindlude city comedlors, cm-
ployees. or commuttee ol adiustment
members. At present, there are no
presceribed quatifications for such
members. Howevero it s a rule of faw
that administrany ¢ tribinals makig
decisions that attecr the rights of op-
posing partics must be, and be per-
ceived to bel independent. Tree from
intluence. and unhiased when making
such decisions,

As a result, the ety must ensure
that 1t estublishes a body where the
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decraon nuthers aC ot bigaed oFf per-
ceived o be based i iavout of the
posiion of the vy or the loeal coun.
ctHor This s parin rhatly nnportant
meconstderation of suel matier as
salary and appomtnent of members,
Fhe ity mins wish 1o conader ap-
poinung an mdependent pancel tha
wili mtarn deal wirh such matrers s
salavy and appaintment of members,
o ensure that the members of the ap-
peal body do ot feel pressure 1o fa-
vour the position of council as o re-
sult of councit's abhny o determine
their salary or appoint them, T he CHy
shoald also consider how the admin-
istrative stalt. mcluding legal coun-
selowill be independent from council
For example. if the appeal board re-
quires legal o planning advice. n

waould be mappropiae for this o be
provaded by wo oy sohicnior or plan-
ning staf

While there may be benefis 1o
hiving appeal body members localh
appemted. it will he necessary to con-
sderhow “local™ an appeal body
member should be hetore he or she
may be oo closels imvolved 1o re.
main mdependent. There is i tensjon
between having sufficient local
knowledee, aud remiaming independ-
ent For example. o member from the
tormer mumcipaling of North York
may not have sutficient jocal know i
edge respecting an appeal from the
former municipaling of Scarborough,
however, someone who resides 1 the
same neighbourhonod as lands subjeet
to appeal. who may have Ggnificam

local hnowiedye. mas not be seen as

mdependent and unbiased

No Contrel by ity

In addinon 1o the need 1o NIISTIRY
thit the members of the appeal body
and s administration are truly an-
dependent from the city. there s an
addional concern that the CHY can
CACTCise no controt over how the
appeal body will evaluate an appeal.
ot the tests that it s 1o applhy in
reachimg 1 decisions, Such matier«
are governed by the Plunning g1 n
cxacthy the same manner as it the
appeal was betore the OMB. Amy
appeal would stll be a new hearing,
withoul the need 1o have any regard
to the decision of the commitiee of
adjustment. The Planning et
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would require the Tocal appeat body
to have regard 1o a decision made
by a municipal council. and the mu-
terial that council considered
making that decision. However, m-
nor varianee and consent apphica-
tions do not generally go before
council unless a resolution s
brought before couneil secking di-
rection as to whether the ity should
appeal or appear as a party to an ap-
peal of a committee of adjustment
decision. Therefore. the city will
have little direct controlt over the
merits ol a deciston of the appeal
body. and ene has to question the

elficacy of such a body to provide
greater bocal control over planning.
Fheretore. the need o ensure that
amy appeal body created s independent
trom council. unbiased. and renders de-
cisions m accordance with the tests un-
der the Planning -ter, it appears that the
only benefir of creating a local appeal
body s to have 1is members be up-
pointed by council. presumably to have
local decision makers with a clearer un-
derstanding of lacal and community 1s-
sues, While this may indeed be an im-
portant goal. the City of Toronte and
other municipalitics who may be con-
sidering exercising this power to estab-

lish a focal appeal body. should think
very carefully before making anvy final
determination. The benefits of having
local deciston makers must be weighed
against the potenhially very sigmiticant
cost of establishing and admmistening
the Jocal appeal body in a manner that
ensures s independence from council.
Municipalities should also be aware
that. the power pranted under the Cin
of Toronto Jer. 2006, and parallel seo-
tons of the Mumcpal et 2001
contain a catch: if the municipalits
creates a local appeal body, 1t cannot
change its mimd later
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