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HIMEL J,
REASONS FOR DECISION

[i]  The owner and operator of a property located at 1100 The Queensway, Toronto bring an
application under Rule 14.05(3)(d) and 14.05(3)(h) of the Ru.les of Civil Procedure, .R.R.O. 1990,
Reg. 194, for a determination of their rights under a zoning by-law. The applicants ssaek\ a
declaration that patts of section 3.A of By-law 514-2003 (the “By-law”) are vague and void for
ancertzinty, that they are discriminatory in their application to the applicants and that the retail
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use of the property by the applicant tenant may operate without contravening the By-law. The
City opposes the declarations songht and asks that the application be dismissed. The City also
brings an application under section 380 of the City of Toronto det, 2006, S.0. 2006, c.11,
Schedule A for injunctive relief.

FACTUAL BACKGROUND:

2] On April 2, 2012, 2312460 Ontario Ltd. (“231”) purchased a property located at 1100
The Queensway, Toronto. 748485 Ontario Lid, (“748”) leased the premises in order to operate a
business known as Aren’t We Nanghty (*fAWN"). AWN operates a chain of stores that sells
goods such as lingetie, books, lotions, condoms and devices including vibrators. AWN sought
confirmation of the permitted nses from the City’s Building Department in order to satisly a
condition in the agreement of purchase and sale of the property.

[3]  Zoning By-Law 514-2003 is pat of Chapter 320 of the Etobicoke Zoning Code which
deals with development along The Queensway between Mimico Creek and Kipling Avenue. The
By-law was passed following a municipal planning process which involved public input and
study and culminated in policies adopted by Etobicoke Community Council and City of Toronto
Couneil in 2003. :

4]  By-law 514-2003 provides as follows:

3.A. The following uses shall be prohibited: service stations and public garages;
new and used car sales rooms and lots; the manufacture of confectionary; drive-
through facilities; monuments related to cemeteries; aduli video and massage
parlours; and adult entertainment establishinents as defined by the Muricipal Act,

2001,

[5] Onlune 1, 2009, 748 submitted information to the City describing how they proposed to
operate an “Aren’t We Naughty” store on the premises at' 1100 The Queensway and described
the goods that they proposed to sell as “alylt entertainment goods.” The Zoning Examiner issued
a Notice of Zoning By-law Compliance ont Decemtber 14, 2009 in response indicating that the
proposed retail use complies with the By-law. On Januaty 19, 2010, the Zoning Examiner issued
a second notice indicating that section 3.A of the By-law prohibited the sale of adult Vida(?s and
“povelties” but permitted the sale of clothing and lingerie, To identify the required variances
before finalizing s application, AWN applied to the City on October 14, 2009 for a
«preliminary Project Review.” Staff of the City of Toronto determined that thf: proposed use was
not permitted because of the By-law which prohibits pmpemcs"from being used as “adult
enteyiainment establishments as defined in the Municipal Act, 2001,

01, c. 25 empowers a local municipality

i 4 of the Municipal Aet, 2001, 5,0.20 :
5 i . establishments and provides as follows:

in a by-law to impose restrietions on adult entertainment
154(2) Any premises ot any patl of them is an adult entertainment establishment
if, in the pursuance of a business,
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(a) Goods, ente{tainment or setvices that are designed to appeal to erotic or
sexuagi appetites or inclinations are provided in the premises or part of the
prenlises; :

[7]  As there was no definition of “adult novelties” in the By-law or letter, AWN applied to
the Committee of Adjustment for a minor variance to clarify which produets could be sold at the
property and to seek relief from the land use restrictions set out in the site specific By-law by
obtaining a variance that would permit the proposed wse. The Committes of Adjustment refused
the application for variance on March 4, 2010. AWN appealed to the Ontario Municipal Board
(The “OMB”). Following a four day hearing, the OMB released ils decision on. September 1,
3010. The OMB found that the proposed use by AWN for the sale of goods including lingerte,
creams, and items that are described as “sex toys” would offend the By-law and refused the
variance to the By-law. The OMB adopted the apinion of Franco Romano, a professional
planner called by the City, concerning the meaning of “adult entertainment establishment.” Atp,

8 of the decision, the OMB wrote:

Cognizant of Mr. Romano’s caveat that it must have the sale of erotic goods as its
“focus” before a retail shop could be considered an “adult entertainment
establishment”, I find that only places of business selling solely or predominantly
“apods appealing or designed to appeal to erotic or sexual appetites ox
inclinations” may reasonably be defined as an “adult entertainment establishment

(or patlouwr)”.

[8] AWN did not seek leave to appeal the OMB’s decision. The City bas not amended the
use pexmissions in the By-law nor has it passed an interim control by-law that affects the area
canght by the By-law. AWN opened its store pursuant to a lease on Amil 5, 2012, Although
some of its stores sell videos, there are no adult video tapes offered for sale, rental or viewing at

1100 The Queensway nor ate any services offered.

of Toronto inspectors attended at the propexty and

[9]  Shortly after the store opened, City
determined that the premises were being used as an adult entertainment establishment contrary to

the provisions of the site specific zoning by-law. They charged AWN with operating an adult

enterfainment establishment by selling goods “designed to appeal to erotic or sexual appetites or
law 514-2003. On copsent of the

inclinations” at the property contrary 10 s. 3A of Zoning By-
ation of this application.

parties, the chavge has been adjourned pending the determin
injunctive relief under s. 380 of the Municipal

Furthermore, the City brought on application for :
iges. The patties agreed that the application for

Aet to prevent the applicant from using the premises. ‘
injunetive relief should be adjourned pending the result of the application brought under Rule 14.

ISSUES!

(101 Theissues raised on this application are as follows:
(1) is the prohibition in the By-law regarding “‘adult enterfainment tlastablishmcnts as

defined in the Municipal Act, 2001 vague and void for uncettainty?
(2) is the By-law discriminatory in its application 10 AWN?
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POSITIONS OF THE PARTIES:

[111 The applicants take the pasition that the provisions of the By-law arc vague and should
be struck from the By-law where s. 3.A of By-law 514-2003 provides, “adult entertamment
establishments as defined by the Municipal Act, 2001,” The applicants argue that it is possible to
define terms as shown hy the City’s licensing provisions for premises where adult enfertainment
services are offered, The decision of the OMB did not assist in providing certainty to the
meaning of the terms, The applicants further argue that as various goods sold by the applicant
are also sold in other retail establishments which are not deemed to be “Adult Entertainment
Establishments”, the application of the By-law provisions to AWN is discriminatory.

[12] The applicants avgue that the City’s position that the By-law is legal as its definition of an
“adult entertainment establishment” is the same as in the Municipal Act, 2001 is nntenable given
the jurisprudence. The City’s own actions demonstrate the difficulty in understanding the By-
law. The evidence led at the OMB from the City's District Manager of the City’s Municipal
Licensing and Standards Division was that the goods sold by AWN make it an “adult
entertainment establishment” while other retail stores that sell the same goods (such as a drag
store selling condoms or a pet store selling animal collars) are not, because they are not in the
adult entertainment business, an argument that is circular. Further, they rely on what is deseribed
as a “primary puspose fest” when no such test exists in the definition. The By-law is
discriminatory because the interpretation of the By-law is based not on what is sold but who is

doing the selling,

{13] The respondent City takes the position that the premises being occupied by the applicants
are being used as an adult entertainment establishment contrary to the applicable site specific
zoning by-law 514-2003. This determination is based on the decision of the OMB issued in
September 2010. The respondent avgues that the By-law is not vague as the provisions provide
“sufficient guidance for legal debate” as to the scope of the uses prohibited along The
Queensway Avenue, In fact, the applicant was able to identify the use it intended to make of the
premises and describe the nature of the goods they intended to seil when they submirted a request
for teview to City staff. They were able to make argument before the OMB, and the OMB was
able to conduct its “mediating role” in adjudicating on the issue. The City submits that while
there may be difficulties in interpretation and in enforcement, such difficulties cannot yender a
by-law invalid. Not until the particular factual situation is presented, can one know whether The
by-law is breached. The by-law must be applied in a common sense way on a case by case basis.

THE LAW:

[14] Rule 14.05(3) provides:

(3) A proceeding may be brought by application where these rules aut.horiz?‘ the
commencement of a proceeding by application or where the relief claimed is,
of a deed, will,

(d) the determination of rights that depend on the interpretation : :
order in council,

contract or other instrument, or on the interpretation of a statute,
yegulation or municipal by-law or resolution; .
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(h) in respect of any matter whete it is unlikely that there will be any material
facts in dispute.

[15] In interpreting the meaning of the words of an Act, the court is to read the provisions in
their entire context and apply the plain and ordinary meaning of the words: see Quebec
(Communaute wbaine) ¢. Notre-Dame de Bonsecours (Corp). [1994] 3 S.C.R. 3. at pages 17, 18
and 20. In the recent case of R, v. Katighak, 2011 SCC 48, [2011] 3 S.C.R. 326, the Supreme

Court stated at para, 59:

It is trite law that the words of an Act are to be read in their entire context and in
their grammatical and ordinary sense, harmoniously with the scheme of the Act
and the intention of Parliament: Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 8.C.R,
27, at para, 21; and R. v. McIntosh, [1995] 1 S.C.R. 680, at para. 21, In addition,
every word of a statute is presumed to have a role in achieving the objective of the
Act. No word or provision should be interpreted so as to render it mere
surplusage: R. v. Proulx, 2000 SCC 5{2000] 1 8.C.R. 61, at para. 28; Melntosh, at
para, 21; Rizzo, &t para. 21; R, Sullivan, Sullivan on the Construction of Starutes

(5" ed. 2008), at pp. 6 and 210-2.

[16] In the case at bar, the By-law was passed pursvant to s. 154(2)(a) of the Municipal Act,
2001. The Act, the By-law and the Etobicoke Zoning Code do not define the term, “goods that
are designed to appeal to erotic or sexual appetites or melinations.” '

[17] In the case of Hamilton Independent Variely and Confectionary Stores Inc. v.
Hamilon, [1983] ©.J. No. 3, 134 D.L.R. (3d) 498,20 M.P.L.R. 241 (C.A.), the Ontario Court of
Appeal determined the validity of a licensing by-law that had incorporated, by reference the
wording of para. 368(9) (a) of the Municipal Act, R.8.0. 1970, ¢. 284, That section is similar to
s. 154(2) in the Municipal Act, 2007 except it included definitions of “adult entertainment
parlour”, “goods”, “to provide” “services” and “services designed to appeal to erotic or sexual
appetites or inclinations”.  The cout held that nunicipalities bear the oms to draft by-laws
clearly in order that every citizen may understand and comply with them. The provisions
enacted by the municipality in atternpting to license and control the sale of “erotic” magazines
were considered to be vague and uncertain. The term “epotic” in the legislation and the
impugned licensing by-law did not define, amplify or describe what goods ot magazines were
meant to be included in the words “gppealing to or designed to appeal to erotic or sexual
appetites or inclinations.” The court determined that it was impossible for a store owner 10
decide whether he or she was, in fact, selling “erotic magazines covered by the by-law and went

on to say: -

Tn my view, it is no answer [0 the vagueness and uncertainty argument in this case

to say that the by-law incorporaies the exact definitions of the Munfr{:pal Act.
While the definition in an enabling legislation may deal in genenalities when
broadly granting the power fo enact & by-law, the byrlﬂw 'itselft st i?e
sufficiently specific to enable the proposed licensee to perceive his oh‘hgauoils in
advance. The mere tepetition of the formula or definition in the Municipal “Act,
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iwithout specifying particulars, fails to give any indication of the scope of the by-
aw,

[18] 913719 Ontario Ltd. v. Cify of Niagara Falls [1995] O.J. No. 2275, 84 0.A.C. 149, 29
MP.LR. (2d) 1 (C.A), a business appealed a conviction for operating an adult entertainment
parlour contary to the zoning by-law. The comt followed Hamilton Variety and declared invalid
parts of a by-law for lack of certainty, Austin J.A. cited Hamilton Variely at para. 2:

The obligation of clarity is to enable every citizen to understand the by-las in
order to comply with it....

While the defmiﬁon in an enabling legislation may deal in generalities when
braadly granting the power to enact a by-law, the by-law itgelf must be
sufficiently specific to enable the proposed licensee to perceive his obligations in
acdvance.

[19] In the case of 697578 Ontario Lid. v. Niagara Falls (City), [2001] OJ, No. 5710, 28
M.P.LR., (3d) 266, [2001] O.T.C. 1017 (Sup. Ct) at para. 24, the court considered zoning for
adult entertainment paclours which were defined ag “premises that provided goods or services
designed to appesl to erotic appetites.” The cout found that the language was vague and void

for uncertainty.

[20] The issue of vagueness was considered by the Supreme Cowt of Canada in R, v. Nover
Scotia Pharmaceuticals, [1992] 8.C.J. No. 67, 2 S.C.R. 606. In this case, the issue was whether
s. 32(1)(c) of the Combines Investigation Act R.S.C. 1970, ¢. C-23 infringed . 7 of the
Canadian Chariter of Rights and Freedoms. Justice Gonthier held that vagueness can be raised
under s. 7 of the Charter since it is a principle of fundamental justice that laws must not be too
vagne. It is also relevant to other Charter principles including the “minimal impairment” stage
of the test developed in R v. Odkes, [1986] 1 S.CR, 103. The cowt in Nova Scolia
Pharmaceuricals further outlined at para. 28 that “the doctrine of vagueness is founded on the
rule of law, particularly on the principles of fair notice to citizens and limitation of enforcement

discretion.” ;

[21] In deciding whether a law is too vague, the court is to consider factors such as the need
for flexibility and the interpretative sole of the cousts, the impossibility of achieving absolute
certainty and the possibility that many varying judicial interpretations of a given disposition may
sxist: see Nova Scotta Pharmaceuticals at para. 28. Further, the court wrote at para, 53:

ontent that a conviction will

A law must not be so devoid of precision in its ¢
Such is the crux of the

automatically flow from the decision fo prosecwte.
concern for limitation of enforcement discretion.

[22] The conrt went on o say at paia. 63

adequate basis for legal debate, that is for
ng by reasoned analysis applying legal
area of risk, and thus can provide

A vague provision does not provide an
reaching a conclusion as 1o its meani
criteria. It does not eufficiently delineate any
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ncith.el_‘ fah" notice to the citizen nor a limitation of enforcement discretion. Such a
provision is not intelillgiblc, to use the terminology of previous decisions of this
Court, and therefore it fails to give sufficient indications that could fuel a legal
debate.. .. :

[23] Finally, the court commented at para, 70 that the standard applies “...to all enactinents,
irrespective of whether they ate civil, criminal, administrative or other....”

[24] In Ontario v. Canadian Pacific Lid,, [1995] 5.CJ. No. 62, 2 S.C.R. 1031, the Supreme
Coutt applied Nova Scofia Pharmaceuticals and Justice Gonthier reiterated that “a law will be
found unconstitutionally vague if it so lacks in precision as not to give sufficient guidance for
Jegal debate” and referenced the two rationales for the requitement of legal precision at para. 2.
Le went on in this case to explain at para, 47 that: '

Vagueness must not be considered in abstracto, but instead must be assessed
within a larper interpretive context developed through an analysis of
considerations such as the purpose, subject matter and natare of the impugned
provision, societal values, related legislative provisions, and prior judicial
interpretations of the provision. Ounly after exhausting its interpretive role will a
court then be in a position to determine whether an impugned provision affords
sufficient guidance for legal debate.

[25] The court then commented about the use by legislators of broad and general terms in
legislation and that they will rely on the “mediating role of the judiciary to determine whether
those terms apply in particular fact situations.” The court wrote at pava. 49:

In pacticular, a deferential approach should be taken in relation to legislative
enaciments with legitimate social policy objectives, in order to avoid impeding
the state’s ability to pursue and promote those objectives. The s, 7 doctrine of
vagneness must not be used to straight-jacket the state in social policy fields.

{261 In City of Toronfo Y. 1291547 Ontario Inc., [2000] 0.J. No. 4859 (Sup. Ct.) at para. 31,
WNordheimer J. noted that courts have made it clear that difficulties in interpretation of the terms
of a by-law or uncertainties in the meaning of words used will not be sufficient to render the by-
law invalid. In 1121472 Onfario Inc. v. Toronto (City), [1998] O.J. No. 1851 (C.A.)), the court

held at para. 18:

... The by-law must be applied in & commion sense way on a caseé by‘ case basis
and tegard must be had to the reasons wnderlying the introduction of the
“entertainment facility” eategory and the zoning restrictions pertinent thereto.

(27] However, in Informarion Retailers Y. Meiropolitan Toronto, [1985] O.1. No, 2667 (C.A),

the cowt noted at pata. 44 that it is not sufficient for the City to argue that the words of the by-

law gre defined by the common understanding of the nature of adult entertainment goods:

having prescribed a definition broad encugh

It is no answer for the municipality,
booksellers would, as a matter of common

to encompass these books, to say that
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understanding, be aware of the type of publication the by-law is designed to
regulate or that the by-law can be subjected to & narrowing construction; nox isit
any answer to say that the municipality can be velied on not to enforee the by-law
with respect to “legitimate” books. Booksellers should not be left to guess
whether or not it is intended that a particular book be within the purview of the
by-law; nor should they be left to the vaparies of bureaucratic enforcement or,
indeed, to the popular pressures that may arise to influence enforcement.

DECISTON:

[2 S)_ The facts in this case are not in dispute. The issue is whether the provisions of a site-
specific zoning by-law are so vague fhat they are void for uncertainty.

29] The respondent City argoes that decisions from the Supreme Court of Cumada: B. v.
Nova Scotia Pharmaceuticals and Ontario v. Canadian Pacific Ltd. have changed the approach
to interpreting legislation on the issue of vagueness. | agree that the Supreme Court has outlined
the test for whether a law is void for vagueness under s. 7 of the Charter af Rights and
Freedoms. In Ontario v. Canadian Pacific at para. 2, the court wrote: “g law will be found
unconstitutionally vague if it so lacks in precision as not to pive sufficient guidance for legal
debate.” Vagne laws have the potential to violate the principles of fandamental justice on the
basis that: (1) citizens must be provided with fait notice of prohibited conduct and (2) there must
be safeguards against selective and achitrary law enforcement. Writing for the majority,

Gonthier J. said at para. 47:

. the issue facing a court is whether the provision provides a sufficient basis for
distinguishing between permissible and impetmissible conduct, or for ascerfaining
an “area of risk”. This does not necessitate an exercise in strict judicial line-
drawing because, as noted above, the question 10 be resolved is whether the law .
provides sufficient guidance for legal debate as to the scope of prohibited

conduct.

[30] In other words, the impugned [aws must provide a delineated zone or area of risk: see
Jackson v. Vaughan (City), 2010 ONCA 118, [2010] O.1. No. 588 at para. 29, That same concept
was diseussed in Canadian Foundation for Children, Youth and the Law v. Canada (Aitorney
General) 2004 SCC 4, [2004] 1 S.CR. 76 where the Supreme Court held at para, 16 that a law
arust set an intellipible standard for both the citizens it governs and the officials who nmst
enforce it. A law must delineate a risk zone for criminal sanction or it will run afoul of seetion 7

of the Charter. |
s argue that the jurisprodence from the Ontavio Court of Appeal, the
Stores Ine. v. City of Hamilton case and the

elevant to the application of the principles

(317 The applicant
Hamilton Independent Variety & Confectionary

Niagara Falls (City) v. Jorgensen cage, are 1 on ;
concerning vagueness of a zoning by-faw. These cases stand for the proposition that the by-law

itself must be sufficiently specific to enable the proposed licensee to perceive his obligations in

advance.”: sec Jorgensen al paxa. 12, There is an obligation on a municipal council when
drafting by-laws: “The obligation of clatity is to enable every citizen (o understand the by-law in

13
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order to comply with it.” (Hamilton at para. 21) This concept was discussed by the Supreme
Court of Canada in Re City of Montreal and Arcade Amusements Inc, [1 9857 1 8.C.R. 368 where
the court considered the definition for vagueness of a by-law and cited the authority, Pepin and
Ouellette, Principes de Contenticwx Administrative (1982) et p. 126 at para, 85 :

In shoit, the vagueness must be so serious thai the judge concludes that a
reasonably intelligent man, sufficiently well-informed if the by-law is te chnical in
nature, is unable to deteriine the meaning of the by-law and govern his actions
accordingly. :

(32] In Reginav. Sandler [1971] 3 OR. 614 (C.A.), Kelly J.A. desctibed the test of vagueness
in a by-law at para. 18:

When a municipal council purports to legislate under the powers found in the
Municipal Act and thereby creates obligations to be observed by its citizens, the
faiture to observe which atiracts punishment, it is to be expected that the by-law
creating such obligations will itself be so explicit that a well-intentioned citizen
seeking to observe the provisions of the by-law may, from a reading of the by-
law, without the enlargements of its requirement by the order of a municipal
servant, be able to satisfy himself that he has complied with its reguivernents.

(33] In R v. Ware, [2005] OJ. No. 2447 (C.A.), the accused Ware and 564163 Ontario
Limited appealed the dismissal of their summary conviction appeal from a conviction under a
by-law that prohibited naked or partially naked exotic dancers from touching their patrons in
what was described as an adult entertainment parlour, In considering the provisions of the by-
law, the court applied the cases.of Hamilion Independent Variety and Niagara Falls (City) v.
Jorgensen to the issue of whether the provisions were void for vagueness.

[34] Applying the jurisprudence concerning the test for vagueness in a zoning by-law, the
issue is whether a zeasonably intelligent person could determine whether or not they were in
violation of the by-law. The by-law must be clear enough that citizens can know what behaviouy
is impermissible wnder the by-law. In some cases, courts have applied concepts of vaguencss
under the Charter to a consideration of vagueness of a zoning by-law: see Xentel DM Inc. v.
Windsor (City) [2004] O.J. No. 3656 (Sup.Ct) and Neighbowhoods of Windfields Limited
Partnership v. Death {2007] 0O.J. Ne. 5081 (Sup.Ct.). I do not consider the approach in the

Supreme Court decisions, which consider vagueness with reference to the Charrer, and the

decisions of the Ontatio Cowt of Appeal which consider vaguencss of zoning by-laws with

reference to the rule of law or common law principles to be significantly different, Whether a
Charter or throvgh the operation of the

law is being declared void for vagueness contrary to the Charrer . :
rule of law, the analysis is simila. The object of the exercise 1s to decide whether the law is

sufficiently clear to allow a citizen to understand it in order to comply with it. To fiecide
whether it is clear, the court is to congider the provisions in the context and to recognize the

mediating role of the judiciary.

[35] Municipalities are creatures of statute which have been delegated autholrit.y o exercise
legislative, administrative and quasi-judicial powers. A municipality must act within its defined
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jurisdictional sphere and the cowts will apply doctrines such as unreasonableness,
discrimination, bad faith and uncertainty to determine whether a municipality has exceeded its
jurisdiction. With respect to uncertainty and vagueness, the court will intervene to ensure that
municipal by-laws are such that what is required for compliance is clear: see S. Maluch, N.
Craik, S. Leisk, Canadian Municipal and Planning Law, 2" Edition, (2004: Thomson Cavswell
Limited) at p.94. Atp. 102, the authors write:

A municipal by-law may also be found invalid on the basis of vagueness or
wncertainty, the test for which is where a reasonably intelligent reader (or well-
intentioned citizen) cannot ascertain the meaning or application of the by-lav,
There is a duty on the municipal council to express the meaning of a by-law with
ceitainty so that every citizen may understand the by-law in arder 1o comply with
it.

[36] In approaching the relevant provisions of the By-law in this manner, I find that they ave
vague and void for uncertainty, For example, the By-law does not define the word “goods”.
Moreover, what a person considets to be erotic or appealing to their sexual appetites or
inclinations can vary widely. It is unclear, in fact, whose erotic or sexual appetites or
inclinations the By-law is referring. The court in Hamilton dealt with a by-law which
incorporated the same section of the Municipal Act as the By-law at issue in this case. The Court
of Appeal was unable to determine what was meant by “appealing to erotic or sexual appetites or
inclinations.” In Hamilton, stoxeowners were placed in the same sifuation as magazine vendors.
As there was no definition, amplification or deseription of what magazines were meant t0 be
included in the general words “appealing to or designed fo appeal to erotic or sexual appetites or
inclinations”, the court concluded that it was impossible for a store owner reading this by-law to
decide whether he was in fact sclling “erotic” magazines covered under it. Siomlarly, in the
provisions of the By-law before me, it is impossible to tell whether an item meets the definition
of “crotic”. There is no guidance in the By-law on the term “designed to appeal.” That term
could relate to the design of the goods, packaging, matketing, location ox finction of the item. In
my view, no reasonably infelligent person. could determine when he was violating the By-law

with any degree of certainty.

[37] A gond such as a dog collar and Jleash could be viewed as erotic or a?pcaling to the
sexual appelite by one person and considered not exotic by another. Fusther, no citizen would be

hat is meant by the words “adult entertainment establishments as defined by

able to appreciate w. :
the Municipal Act, 2001.” No official would be able to enforce the By-law. Neither a common

sefist approach nor a contextual analysis can fill in the gaps. The xeaiit.y is Ithat'thc City is able to
use specific words and definitions in order to give meanng to the leg.lslauve'mtem. 'To date, it
has not done so. Moreaver, while the City has authority to enact & site §pec1ﬁc zoning by-law,
the application of the by-law cannot result in a contravention of its provisions by one petson and
permissible conduct by another for the very same activily. Agam, 2 pct”store might sell leashes
and coflars and not be considered an “adult entertainment sstablishment.” Another store that sells

the samie items could be classified as such.

; where a store selling adult Inagazines

is i rable to the situation in Hemniltor
B Playhoy s P Jaw but a store selling acult

such as Playboy and Penthouse would not 1un afoul of the by-

A
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magazines classified as “erotic magazines” would have violated the by-law: see para. 19. The by-
law provisions were held not to be sufficiently clear to allow a merchant to determine whether or’
not he is in contravention of the by-law. The same item in one store is acceptable while, at
another store in the very same area, it is not,

[39] Furthermore, wnless the provincial legislature has expressly conferred powers on the
municipality to provide different rules or regolations for different categories of individuals or
groups, it is discriminatory for the municipality to pass a by-law which has that effect: see Bunce

v. Cobourg (Tm_;tn) [196312 O.R. 343 (C.A).
RESULT:

[40] For the reasons outlined above, I find that the provisions in section 3A of By-law 514-
2003 are so vague that the applicants ave unable to understand the provisions in order to comply
with them. Where provisions of a by-law are so vague, they should be struck down as they are
void for uncertainty, “The duty of a municipal council in framing a by-law is to express its
meaning with certainty”; see Hamilion, supra at para, 20. I also conclude that the consequences
of this site-specific by-law are such that they discriminate against the applicants. Accordingly,
the application brought under R. 14.05 for declatatory relief is granted.

(41] In accordance with s. 131 of the Couris of Justice Act, R.S.0. 1990, ¢. C, 43 and Rule
57,01, I exercise my discretion and I fix costs at $15,000 inclusive of fees on the partial

indemnnity scale and disbursements and HST in favour of the applicants to be paid by the City
within 30 days. The parties have agreed and I deem this amount to be fair and reasonable in the

circumstances of this case. :
e / 3

Himel J.

Released: Februavy 28, 2013
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