"]m 'I'mmN-m REPORT FOR ACTION

Suspension of Aplus General Contractors Corporation

Date: June 23, 2022
To: Infrastructure and Environment Committee

From: General Manager, Toronto Water and Acting Chief Procurement Officer,
Purchasing and Materials Management
Wards: All

SUMMARY

This report recommends that City Council declare Aplus General Contractors
Corporation ("Aplus") ineligible to bid on, or be awarded any City of Toronto contracts
for a period of three (3) years given its unacceptable and repeated poor performance
and management on Contract No. MCP13-19WP for the Construction and
Rehabilitation of the Process Control Building at Highland Creek Treatment Plant.

The poor performance by Aplus was documented through five contractor performance
evaluations completed between November 2016 and November 2018. Refusals to
comply by Aplus resulted in two notices of default being issued by the City against
Aplus.

In 2019, as a result of its poor performance on a different City contract, Aplus was

declared ineligible to bid on or be awarded any City contract for 3 years. This
suspension expired April 30, 2022.

RECOMMENDATIONS

The General Manager, Toronto Water, and the Chief Procurement Officer, Purchasing
and Materials Management Division, recommend that:

1. City Council declare Aplus General Contractors Corporation ("Aplus") and any
affiliated persons, as defined in Chapter 195, ineligible to bid on or be awarded any City
of Toronto contracts as a supplier of goods and/or services or as a subcontractor to
such a supplier, including any options, renewals or extensions of existing contracts, for
an additional period of three (3) years commencing upon the date of approval of this
report.
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FINANCIAL IMPACT

There is no financial impact from these recommendations.

The Chief Financial Officer and Treasurer has reviewed this report and agrees with the
financial impact information.

DECISION HISTORY

At its meeting on May 6, 2015, Bid Committee awarded Tender Call No. 82-2014,
Contract MCP13-19PWS, to Aplus General Contractors Corp. for the Provision of New
Construction and Rehabilitation of the Process Control Building at Highland Creek
Treatment Plant, as the lowest bidder meeting the specifications and in accordance with
the Contract Details. The Bid Committee decision can be found at:
http://app.toronto.ca/tmmis/viewAgendaltemHistory.do?item=2015.BD25.12

COMMENTS

Program and Project Background

The Highland Creek Treatment Plant (HCTP) is one of four wastewater treatment plants
operated by the City of Toronto. The facility is located at the mouth of Highland Creek at
51 Beechgrove Drive and services an estimated population of 533,000 within the area
bounded by Steeles Avenue to the north, Lake Ontario to the south, Victoria Park
Avenue to the west, and the Rouge River to the east. HCTP's current rated capacity is
219,000 m3 per day.

As part of Toronto Water's 2022 to 2031 Capital Plan, the Division has budgeted $815
million of critical construction work at the HCTP over the next ten-year period. The
purpose of these projects is to ensure regulatory requirements are continually met,
maintain infrastructure in a state of good repair and improve service (i.e. Odour Control
and Compliance).

The New Construction and Rehabilitation of the Process Control Building Project is
required to maintain the plant in a state of good repair and is one of several projects
included in the Capital Plan. The scope of work to be completed under this project
includes the construction of a new Operations Control Centre from which plant
operations staff will monitor and control all critical plant systems and processes, the
renovation of the existing plant administration building and the construction of an
adjacent parking lot.

The City retained Unit A Architecture Inc. to provide engineering services in support of

the project including design, contract administration, construction and post-construction
services. Unit A is the Contract Administrator for the City's Contract with Aplus.
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Overview of Highland Creek Contract

On May 6, 2015 Aplus was awarded Toronto Water contract MCP13-19WP. The value
of the contract was $13,504,400 net of all taxes and charges. Construction started on
June 15, 2015.

The Contract was executed in three (3) distinct phases: Phase 1 was for the
construction of a new building addition and a parking lot including landscaping; Phase 2
was for the rehabilitation of the existing building, construction of the contractor entrance
and construction of the visitor parking lot; Phase 3 was to include the construction of the
courtyard and stairwell extension, landscape and the separate new contractor parking
lot. The phasing was necessary to ensure that the plant's normal operations were not
affected.

At the commencement of construction, Aplus submitted a construction schedule
indicating substantial completion in phases and total completion by June of 2019,
consistent with the contract terms.

Unacceptable and Poor Performance on the Contract

Purchasing and Materials Management Division (PMMD) issued the tender in 2014. The
tender made reference to, and the Contracts themselves included, the Contractor
Performance Evaluation (CPE) procedure in the conditions of the contract as a method
for monitoring and evaluating performance.

Aplus' unacceptable and poor performance on Contract MCP13-19WP has been
documented and discussed with Aplus over the course of the contract, in accordance
with the City's Contractor Performance Evaluation (CPE) procedure.

It is important to note that the Contractor Performance Evaluation process is designed
in a way that does not allow one staff member to unilaterally decide a contractor's
performance score. The process requires that the project manager complete interim
evaluations, with backup information and input from the Contract Administrator, and
have the project manager's manager review and sign. The evaluation is then sent to
the Contractor for discussion and an opportunity for the Contractor to provide written
objections. For final evaluations, the appropriate Director in the Division must also sign
the evaluation form, and the Contractor is given an additional opportunity to provide
written objections. In addition, the process finding a contractor in contractual default
during the term of a contract is done in consultation with Legal Services.

Aplus's performance was found to be unacceptable in the following key areas.

Safety

Aplus has failed to properly supervise and adhere to health and safety requirements at
the project site and for the work.

These safety violations included 2 reported injuries, and multiple orders issued by the
Ministry of Labour, Training and Skills Development (MOLTSD) identifying unsafe work

Suspension of Aplus General Contractors Corp. Page 3 of 34



practices, a City issued stop work order due to unsafe work in trench, unsafe asbestos
abatement process, and the uncontrolled release of paint vapours inside the plant
building.

On August 15, 2016, an Aplus subcontractor laborer suffered a critical injury when he
broke his tibia bone (lower leg) in two places and suffered two puncture wounds in his
right leg while operating a hand loader used to transfer top soil. This was attributed to
worker error and lack of training in operating such machinery. Aplus failed in their
responsibility to ensure that all workers on the site had appropriate training and
supervision.

On April 19, 2018, an Aplus subcontractor worker incurred an injury in a fall, rolling his
right ankle and landing on his elbow. This was due to improper housekeeping during
the construction. Aplus was responsible for ensuring that all workers properly
maintained the worksite to reduce the risk of injuries.

In addition, multiple MOLTSD field visits documented various violations during the
course of the construction as highlighted in Attachments 1 to 8, these include the use of
scaffolds that do not meet standards, the use of ladders without the required ladder
hazard assessment and the use of standby fire extinguishers that are rated below the
Underwriters Laboratories of Canada (ULC) standards among others.

On November 27, 2019, a stop work order was issued by the City due to non-compliant
trenching and excavation being undertaken by Aplus. Specifically, Aplus was
constructing a trench and failed to properly shore it. This created the risk that the trench
walls could collapse when workers were working in or around the trench, which is a
dangerous situation for workers. This is violation of Ontario Regulation 213/91
Construction Projects under the Occupational Health and Safety Act as it relates to
excavating and trenching.

On November 29, 2019, multiple Toronto Water staff complaints were received
regarding strong vapors. An investigation identified that paint cans used in the floor
coating had been left open in a hallway. Aplus was responsible for ensuring that
appropriate measures were taken to protect health and safety, and this is another
example of its failure to have done so.

Other examples and additional details of the lack of proper supervision and the safety
violations by Aplus are illustrated in Attachments 1 to 8 attached to this report. It is
evident that Aplus has not displayed a strong commitment to ensuring workplace and
worker safety.

Deficiencies/Failures to Comply

As a result of Aplus' failure to act on multiple site instructions and directions given at
onsite meetings by the Contract Administrator related to various deficiencies and failure
to address Toronto and Region Conservation Authority (TRCA) requirements, work was
not progressing. This culminated in the City issuing a default notice. Aplus partly
attended to the work but a slow response affected the schedule and Aplus eventually
abandoned the work completely. Heavy equipment was left obstructing the site forcing

Suspension of Aplus General Contractors Corp. Page 4 of 34



the City of Toronto to remove them in order to correct TRCA non-compliance items. The
TRCA requirements were to put measures in place to prevent the erosion of the
embankment that Aplus had built on the east side of the contractor parking lot. Aplus
refused to comply with these requirements and, as a result, the City's own forces were
used and spent a considerable amount of time and effort to correct the problem.

Aplus failed to provide daily work records as required by the contract, and as requested
by the Contract Administrator. The consequence of this was additional effort by the
Contract Administrator in monitoring the progress of the work.

Aplus' refusals to provide proper and acceptable construction schedules unreasonably
obstructed the administration of the project and timely delivery of the work and
substantially impacted the completion of the project. This increased staff time, contract
administrator costs and resources that were required to oversee the completion of the
project and coordinate other work that was necessary as a result of Aplus's
abandonment of the work, issues that are also tied to the following concerns.

Lack of Cooperation and Good Faith

Aplus consistently failed to cooperate with City staff and the City's Contract
Administrator. As noted above, Aplus failed to cooperate in matters concerning health
and safety, deficiency correction, construction scheduling, and changes in the work and
payments. Aplus failed to properly co-ordinate work to ensure cutting and remedial work
was kept to a minimum and failed to properly obtain instructions from the Contract
Administrator prior to commencing certain works, contrary to the contract.

Despite several requests by the City and the Contract Administrator, Aplus failed to
address deficiency items, specifically the quality of the epoxy flooring. Aplus did not
apply the epoxy in accordance with the application specifications which resulted in
discoloration, uneven surfaces, cracking and flaking.

Rather than addressing issues in a reasonable manner, City staff and its Contract
Administrator faced obstructive conduct by Aplus with little or no effort to facilitate a
timely and effective completion of the works.

Aplus has consistently failed to deliver documentation, as required, to confirm work was
being properly scheduled and sequenced, to substantiate work claimed to be
undertaken, confirm health & safety matters, or to otherwise comply with contractual
requirements. As a consequence, the Contract Administrator had difficulty verifying the
actual work done in terms of invoicing and schedule impacts. Further details are
available in attachments 10 to 18 which include detailed comments supporting ratings in
each category.

Additional Contract Administrative Costs

Aplus' lack of cooperation has required more contract administration. This, in turn, has
increased our contract administration costs and has impacted the project's budget. A
purchase order amendment of $440,000 was required for the Contract Administrator to
provide extra contract administration. Due to continued Aplus poor performance, the
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City will be required to expend an estimated additional $865,000 in contract
administration to correct the deficiencies on the project. This represents a 49.6%
increase in the contract administration costs. This is in addition to extra efforts by
various City staff resources to address the administrative and legal burden responding
to issues and concerns raised.

Performance Reviews

Aplus' below average performance on Contract MCP13-19WP has been documented
and discussed with Aplus over the course of the contract, in accordance with the City's
Contractor Performance Evaluation (CPE) procedure. This below average performance
placed a greater burden on the Contract Administrator and City staff to monitor and
address these numerous issues during the course of the contract. At the outset of the
Contract Aplus' performance was at an "acceptable" level but steadily declined over the
course of the Contract to a final unsatisfactory evaluation, including formal issuance of
notices of default. This was despite efforts by City staff and the Contract Administrator
to communicate areas that needed improvement.

Interim Contractor Performance Evaluations were conducted on:

December 15, 2015 - CPE #1 - Score of 3.01

June 30, 2016 - CPE #2 - Score of 2.95

February 28, 2017 - CPE #3 - Score of 2.91

August 31, 2017 - CPE #4 - Score of 2.68

December 31, 2017 - CPE #5 - Score of 2.72

September 30, 2018 - CPE #6 - Score of 2.74

January 18, 2020 - CPE #7 - Score of 2.58 and
January 18, 2021 - CPE #8 - Score of 1.94 (Final CPE)

In all cases Aplus was given five (5) business days to submit a written response to the
scores. However, the responses provided by Aplus were insufficient to merit any
betterment of these scores.

Complete details on each evaluation may be found in the CPE comments and other
attachments.

The recurrent findings of poor performance were based on objective evaluations
conducted by the City's Contract Administrator and City staff in accordance with the
City’s Contractor Performance Evaluation process (see attachments 10 to 18 for full
details).

Current Situation

The City made numerous attempts to engage with Aplus, as well as their bonding
company Zurich, to find a mutually acceptable way forward to resolve the issues in
dispute in an effort to complete this important project. However, Aplus ceased all work
on the project on August 27, 2020 and effectively abandoned the work site. Aplus
refused to consider the City's proposed arrangements to continue work. Aplus refused
to do further work until three past payment applications were certified and paid. In
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accordance with contract requirements, the Contract Administrator was unable to certify
the payment due to a lack of supporting documentation from Aplus. In addition, there
were liens issued against the project in respect to work performed by Aplus'
subcontractors. The City of Toronto had made various proposals to have Aplus finish
the work but every proposal was rejected by Aplus. In addition to the foregoing, and
given Aplus's failure to comply with its contractual requirements and complete the work
or deliver an acceptable construction schedule for its completion, a resolution of the
payment issue could not be resolved between the parties.

On June 18, 2020, the City notified Aplus of the first notice of default in accordance with
GC7.1.2 of the contract. This first notice of default was issued because of Aplus's
failure to complete contract work/correct defective work in a timely manner, work
stoppage, failure to provide appropriate project management/site supervision, and
failure to address then outstanding construction liens. On June 24, 2020, Aplus issued a
response denying all of the defaults identified by the City.

On October 2, 2020, the City issued a second notice of default in accordance with GC
7.1.2 of the contract. This was due to Aplus's work stoppage, failure to remove idle
equipment and fencing from the contractor parking lot, and its failure to provide erosion
and sedimentation control as required by the TRCA.

There was no activity from August 27, 2020 to March 23, 2022 due to Aplus having
abandoned the site.

Subsequently, given ongoing issues, the Chief Procurement Officer wrote a letter to
Aplus on March 23, 2022 indicating that the Chief Procurement Officer would exercise
his authority under Section 195-13.13 of the Toronto Municipal Code, Chapter 195,
Purchasing to suspend Aplus' eligibility to bid or be awarded City contracts for a period
of 6 months, and that further City staff would be reporting to Council in early 2022 to
make a further recommendation to suspend Aplus for a period of up to 3 years.

The letter provided Aplus the opportunity to provide written submissions to the Chief
Procurement Officer within 10 days as to why he should not exercise his delegated
authority to suspend Aplus for 6 months. Further, the letter also provided an opportunity
for Aplus to provide written submissions within 30 days as to why City staff should not
prepare a staff report to Council on the longer suspension.

Aplus provided a letter on April 22, 2022 which stated that they objected to the
proposed suspension. It is Aplus's position that they have a "demonstrated track record
of providing good quality work" and the City is recommending that Aplus be barred from
bidding on work as a "solely retaliatory” measure as a result of the legal disputes
between Aplus and the City on a different Toronto Water project. A copy of Aplus's April
22, 2022 letter is also attached to this report. (See Attachment 22)

The other litigation to which Aplus refers involves a contract for work at the Ellesmere
Pumping Station Power Generators Upgrade Aplus's poor performance in respect of
that contract was what led to its suspension in 2019. In relation to that project, Aplus
sued the City for $3 million and then amended its claim to $16.3 million. The City has
counterclaimed for $6 million. Other subcontractors have also sued Aplus and the City
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for many millions and the City has sued Aplus's bonding company for $13.5 million.
These actions are complex and are all ongoing.

The process to suspend a contractor is done in consultation with both Legal Services
and PMMD.

Other Contracts with the City

In addition to Contract No. MCP13-19WP at the Highland Creek Plant, Aplus has had
the following work with the City. Issues on these projects were not relied upon in
recommending this current Aplus suspension.

e Ellesmere Pumping Station Power Generators Upgrade Tender Call No. 2-2015,

Contract MCP-13-18WS overseen by Toronto Water.

e Work was terminated and, as noted above, resulted in three (3) years of
suspension of Aplus from bidding any City of Toronto projects and multiple legal
actions that are currently ongoing.

e Contract value approx. $23.825 million

e Average CPE Score based on 6 Interim evaluations - 2.85

e Aplus' performance on this project has not met expectations in the area of safety,
whereby protective barriers have been neglected, organization, whereby their
schedule has not been maintained nor followed, and cooperation, whereby
resolution of project issues and competitive change order pricing have not been
forthcoming.

e Queensway Park Artificial Ice Rink and Skate Trail state-of-good repair and
construction works - Tender 47-2017 overseen by Parks, Forestry and Recreation.
e The majority of the work completed at the end of 2018;
e Contract value approx. $3.2 million
e Average CPE Score based on 2 Interim evaluations — 2.8
e Interim evaluations were done towards the end of the project and not over the
course of the project

e Nathan Phillips Square replacement of the refrigeration plant, pool piping &
upgrades - Tender 109-2016- overseen by Facilities Management.
e Contract closed by January 2019.
e Contract value approx. $4.2 million
e CPE Score based on one interim evaluation - 2.91

In Summary

On April 20, 2021, to protect the City's interests, two specific work packages were
developed in order to complete the unfinished work by Aplus after the City terminated
Aplus' right to perform the balance of the work after Aplus abandoned the work site.
One package was for a parking lot at an additional cost to the City of $271,000.00. The
second work package was for the remaining Aplus deficiencies in the main process
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control building. This work has been added to another project in the treatment plant and
is estimated at $1,200,000.00.

Aplus' unacceptable and poor performance and management may be summarized as

follows:

e Failure to properly supervise and adhere to health and safety requirements;

e Failure to address deficiencies in its work in a timely manner;

e Failure to submit key documentation in a timely manner to maintain health and
safety and proper sequencing activities;

e Failure to assign competent staff to manage day to day construction activities;

e Refusal to comply with change directives;

e Failure to cooperate with City staff and the City's Contract Administrator and a lack
of good faith in administering the Contract and undertaking the project;

e Refusal to provide a proper and acceptable construction schedule; and

e Abandonment of the work site.

Key impacts to the City from the above poor performance and management include:
¢ significant delays to the completion of the work (approximately 24 months at
present);

risk to other plant projects as a result of the delay;

risk to the health and safety of workers and staff;

significantly increased Contract Administration costs and budget impacts;
significantly increased cost of completing the unfinished works; and

significant City staff resources required to correct critical issues.

Conclusion: Suspension Recommended

Toronto Water and Purchasing and Materials Management Division, in consultation with
Legal Services, recommend Aplus General Contractors Corp. be suspended from
award of any City of Toronto contracts for a period of three (3) years commencing upon
the date of approval of this report

By adopting the recommendations in this report, City Council will clearly communicate
to Aplus and the wider construction industry that unacceptable and poor performance
and conduct and a lack of good faith in dealings with the City will not be tolerated on
City of Toronto contracts.

CONTACT

Garry Boychuk, P. Eng., Manager, Capital Works Delivery, Toronto Water,
Telephone: 416-397-0936, e-mail: Garry.Boychuk@toronto.ca

Sabrina Dipietro, Manager, Purchasing Client Services, Purchasing and Materials
Management, Telephone: 416-397-4809, Email: Sabrina.Dipietro@toronto.ca.
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SIGNATURE

Lou Di Gironimo, General Manager, Toronto Water

Sandra Lisi, Acting Chief Procurement Officer, Purchasing and Materials Management
Division

ATTACHMENTS

1. Attachment 1 - Asbestos Abatement Non-Compliance and other Compliance
Infractions

. Attachment 2 - Critical Injury Report #1

. Attachment 3 - Critical Injury Report #2

. Attachment 4 - MOLTSD Field Visit Report Infractions

. Attachment 5 - MOLTSD Field Visit Report Infractions

. Attachment 6 - Owner Stop Work (Improper Trenching and Excavations)

. Attachment 7 - Light Pole Damage by Delivery Truck

. Attachment 8 - Release of Paint Vapours

. Attachment 9 - Notice of Default issued by Contract Administrator for Epoxy Floor
Deficiencies

10. Attachment 10 - Summary of Contractor Performance Evaluation Interim #1
11. Attachment 11 - Summary of Contractor Performance Evaluation Interim #2
12. Attachment 12 - Summary of Contractor Performance Evaluation Interim #3
13. Attachment 13 - Summary of Contractor Performance Evaluation Interim #4
14. Attachment 14 - Summary of Contractor Performance Evaluation Interim #5
15. Attachment 15 - Summary of Contractor Performance Evaluation Interim #6
16. Attachment 16 - Contractor Response to Performance Evaluation Interim#6
17. Attachment 17 - Summary of Contractor Performance Evaluation Interim #7
18. Attachment 18 - Summary of Contractor Performance Evaluation Final

19. Attachment 19 - Notice of Default #1

20. Attachment 20 - Notice of Default #2

21. Attachment 21 - Notice to Bonding Company

22. Attachment 22 - Letter from Glaholt Bowles LLP on behalf of Aplus
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Attachment 1 - Asbestos Abatement Non-Compliance and other Compliance Infractions

e The removal procedure created significant release of asbestos dust in areas where
City staff were working.

e No project specific dust control safety plan was initiated before the removals.
Aplus failed to review the project issued specific Designated Substances and
Hazardous Materials Assessment which would have alerted Aplus to the importance of

ensuring appropriate measures were in place to prevent the release of dust containing
asbestos.
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Attachment 2 - Critical Injury Report #1

A worker broke his leg in two places when the machine he was operating rolled over his
leg.
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Attachment 3 - Critical Injury Report #2
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e A worker incurred an ankle and elbow injury from a fall as a result of Apl_us not
ensuring proper housekeeping was performed before and after each working day.
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Attachment 4 - MOLTSD Field Visit Report Infractions

Minishy
oo S AR f;) Ontario

Operallons  Qccupational

Division Health and Safety Held Visit Re pOﬂ'
Page 2 of 4

OHS Case ID:  04309KPLV1B5

Field Visit no: 04_._309KPM$195 Visil Dale: 2016-AUG-18 Fisld Visit Type: CONTINUATION

Workplace Identificatiorr APLUS GENERAL CONIRACTOR CORPORATION Notice ID:

51 BEECHGROVE DRIVE, SCARBOROUGH, ON, CANADA M1E 3Z4  15eN218402

Order(s) [Requirementy(s) Issued To:

To: Org/Ind Role
TROY LIFE & FIRE SAFETY LTD./PROTECTION INCENDIE TROY Secondary Employer
LTEE

Mailing Address:
701 THIRD AVENUE EAST RD, OWEN SOUND, ON, CA N4K §Ké

Order(s} /Requirement(s} Descriptiort
You ore required fo comply with the order(s} frequirement(s} by the dotes fisted below.

No JIype AciReg Yeor Sec. 5ub Clowe Texi of Order/Requiremnent Comply by Date
Cods sac.
1 TimelU OHSA 1990 Troy life and fire safety os the employer shall
CA307KPMSIF7 213 1991 125 | ensure that a scaffold which meets the

requirements of sections 124, 128, 129, 130, 134,
135, 137, 138, 139, 140, 141 and 142 shall be
provided for workers where work cannot be done
an or from the ground or from o buildirig or other
permanent structure without hazard to the workers,
At the fime of the inspection it was observed a
worker [n the south west comer of the bullding
using a ladder In a manner In which they could not
maintain three point contact.

2 Stop OHSA 19%0 57 & a  No further use of ladders shall be permitted at the
D4307KPMSITE highland creek water treatment project without o
lodder hazard assessment.
The ministry of labour has guidelines for lodder use
In construction avallable on thelr website

Reclpien! Inspector Data Warker Represeniative
lan Bonser

OCCUPATIONAL HEALTH & SAFETY OFFICER

Nome PROVINCIAL OFFENCES OFFICER rome
1-2275 midland Ave, Scarbojouah ON MIP 367
M PLIANCECHSTCRE@antario.
Tihe OLCOM| O ca Tite

Tet (414) 3258-9345
Fax: {414) 325-8175

Signalure Signature /£U416_ Signalure

You am required under the Ocamational Heatth ond Safaly Act 16 pesl o copy of this report in @ conspicuous ploce o the workplacs and provide @ cogy lo iha hactih and safely
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e An MOLTSD site Inspector identified safety concerns and worker safety at risk of a fall
from heights due to improper use of ladders.
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Attachment 5 - MOLTSD Field Visit Report Infractions

Minfsiry P) .
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7 Ontario
Operations  Occupational Field Visit e
Division Healih and Safety sit R pOﬂ'
Page 1 of 2
OHS Case ID:  G4309MTQPS2Y
Figld Visit no:  Q4309MTQP422 Visit Dale: 2018-NOV-D8 Field Visit Type: INITIAL
Workploce Idenfilication: APLUS GENERAL CONTRACTOR CORPORATION Notice 1Dt
51 BEECHGROVE DRIVE, SCARBOROUGH, ON, CANADA M1E3Z4  15eN213402
Telephone; JHSC Status: Work Force #: Compieted %:
(418) 827-4540 Not requirad 12
Persons Conltocled: SAM NAJIB - SITE SUPERVISOR A-PLUS
PAULO NOVO - WORKER HEALTH AND SAFETY REP
Visit Purtiose: INSPECTION FOR COMPLIANCE OF THE OHSA AND REGULATIONS FOR CONSTRUCTION PROJECTS
Visit Localion: SITE OFFICE, ADMIN BUILDING :
Visit Summary: ORDER ISSUED
Detolled Nonative:
Amived at a prejecl of Ihe above address, project is the renovation of 1he building. workers working on the roof
to install roof curb for the insiclation of @ new HYAC unil, workers moving the roofing malerials and concrete
deck to gliow o hole for duciwork to be modea into the melal deck
During the inspection the following controventions wera observed
Workers working on the built up roofing no bump line in place
Constructor is reminded of the provisions for fixed suppors and lemparary suppors feund in seclion 26.7 of
O.Reg213/91
The requiremant of a tamporary support for fall ames! shall includa bul no! fimited to that it has no shorp edges
1o cul or abrade ihe lifefine and shall be cobable of supporting 1.800bs
Workars on the project lo use straight ladder occess to the roof through a haich thal exits ot the adge of the
roof on the stairwell, workers using 1his ladder would be exposed fo o fall of more than 3 melers whan axiting
the hatch, Constructor changed the occess route 1o Ihe roof locotion 1o the top of the sfair - no worker
observed using hatch access
Recipient Inspector Dato Wosker Represeniative
lan Bonser
QCCUPATIONAL HEALTH & SAFETY INSPECTOR
Mome Nam

PROVINCIAL OFFENCES OFFICER
1-2275 Midlond Ave, Scarborough ON MIP 3E7

Tilla MOLCOMPLIANCECHSTORE@onlario.ca Iirl
Tel: (547) 204-1047 @

Fox: (414) 325-4175

Signoiure % Signalure é ,g/-—,,.ff__ Signature Z//

i
Tou e mmkn—.ﬁ:;’h"bﬂg; Cceupailona Hedth and Sately Act lo paat @ copy of this repari i 6 domspicuows ploce ol the werkplocn and provida o copry (o 1ha hea!th ond salaty
1oprosentabiva or tha jolnl hocdih ond safaly comimittea I any. Falurs fo comply with on o/der, decilon or recurament of on lspector b an ollencs under Saction dd of the
Cccupctional Heatth and Sofaty Act Yoo havo ihe gh! la oppsal tiry orter of tackion withn30 coys of tha date of Me croar ksued and o soguey wapension of he order o deckion
By [Eng youn appadl and tequast In willing on the apprcpdaln forts with the Ontora tobour Raloton Boord. 505 Uriventty Ave. 2ne Hoor Totente, Dnlorde M5G 1. You may o
cantogt he Bacrd by phan of [414] 3247500 o 1-677-2190035 {{o | frere). ol o by wabslls Of nitprffwraw omgoy oncolengihyhomapogs him for more Inlarmation.

1803420

e A MOLTSD site Inspector identified safety concerns related to improper fall arrest
equipment and workers risking injury falling from the roof.

Suspension of Aplus General Contractors Corp. Page 15 of 34



Attachment 6 - Owner Stopped Work (Improper Trenching and Excavations)

e The excavation measured at 6 ft. vertical without sloping or using a trench box
creating a risk of wall collapse potentially injuring or killing a worker.
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Attachment 7 - Light Pole Damage by Delivery Truck

e No person to guide reversing trucks. This created a risk to life and property. In this
instance, damage to a light pole.
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Attachment 8 - Release of Paint Vapours

e Improper storage & lack of proper exhaust during the epoxy floor application resulted
in the vapours release causing plant staff breathing complaints in the adjacent occupied
areas.
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Attachment 9 - Notice of Default Issued by Contract Administrator Related to Major
Epoxy Flooring Deficiencies

Memorandum
Consultant: unit & architecture inc.
Contractor: Aplus General Contractors Corp. Date: February 09, 2020
Chamier: City of Toronto - Toronto Water Consultant Project No: 05103 HCTP PCS
Cravneer Mo: MCP13-19WP
Wark: Mew Construction and Riehabilitation of the Process Control Building (HCTP—PCEB)

Address: 51 Beschgrove Drive, Toronio, O,

Re: Cause of Default and Request o Comect, Rectify and Remedy Services"Work related o
Epoxy Flooring under the Contract between City of Toronto and Aplus General Contraciors
Corp.dated May 11, 2015 for the Mew Construction and Rehabilitation of the Process Control
Building at Highland Creek— Tender Contract Mo, MCP13-18WF (the "Contract”)

Zurich Insurance Company Lid. ("Zurich™) — Bond Mo. 6343425 (the "Bond")

Pursuant to GC7.1.2, there exists sufficient cause to justify the Caner, The City of Toronto (“the
City”) to issue a notice to the Contractor, APlus General Contractors Comp. ("Aplus™) that itis in
dafault of its contractual obligation under the abowe referenced Contract to a substantial degres

for failure to comect, rectify and remedy the unsatisfactony work being performed by Aplus in
accordamce to GCT.1 Default Motice (item 7.1.2).

unit & architecture has previously requested AFlus to rectify the issues highlighted below for
epoxy flooring remediation.

unit a architecture has issued 7 Site Imstruction betwesn Movember 23, 2018 to Febnuany 02,
2020 and 3 Warranty Rieview memoranda in 2018, APlus has consistendy not provided, a timedy,
complete or adeguate, response submission for the epoxy fooring work despite issuance of
repeated instnuctions advising of such information required under the Contract Specifications.

T date, APlus has acknowledged in writing dated Movember 28, 2018 "Response to SH187 that
the Work is a wamanty repair and will be rectified. However, APlus has not provided in a timely
manner a sufficent timeftask breakdown of activities to allow for coordination of an Oocupied
User fadility as agreed upon during Minutes of Meeting 108 dated December 18, 2018 (tem
G.1.1.1 and ltern 6.1.1.2). This response was io be provided the second week of January as
recorded in the minutes.

Further, this warmanty repair was to be done in conjunction with other outstanding wamanty
repairs initially noted in Warranty Report 01 dated Movember 18, 2018 and meiterated Decamber
0B, 20145,

Swfficient cause exists fior the City of Torontz to request APlus io comect these defaulis to the
epoxy flooring and remaining warranty repairs as well as rectify its defective senvices and
daliverables within 5 working days in accordance with GC 7.1.3; othenaise, unit a architecture inc.
recommends that the City exercise its nghts and remedies under the Contract.

unitt 3 archittecturs Inc.
151 shaw 5 L 416 516 4556
tororia, mS 246 f. 416 516 6590
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Attachment 10 - Summary Contractor Performance Evaluation Interim #1
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Attachment 11 - Summary Contractor Performance Evaluation Interim #2
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Attachment 12 - Summary Contractor Performance Evaluation Interim #3

CONTRACT M. MCP13-19WP ETHAT DATE:  Jun 18118

[ rieal
[[mmm Contractor Performance Evaluation ﬁ'n,..m. 3
werpion 1.3 - Fab 3645 [ BafE  Fen zuinr|
COWNTRACTOR  Aplus General Conirasicns
|_PROECTHANE.  PCB Consinclion
EI'E.JI:FIF'TH]'I'-I: P CortarLachion asd Actiabiplion of PEE Buikdeg ol THS Fuamiing

o bl e W e i

I;-EI-I-ITH.M;.T'H.I.I.I.IE; 515.250,872 COMPLETION DATE.  Dec 2018

SAFETY & COMPLIANCE )
1, I,'.I-df--;.rlirm:.lrn snmph with DH&-‘.rrrl.i“ﬂrh"'

.! D i condra ciod sdhing Lo anebonmamel, (aon-OHSA) sty Mauinamants, nd oibar e & pelicia ?

EI-i:I‘I'-I-:u:l'l:I'ﬂr.l.l:l-rtllﬂ wh |:|r|:|r..'n.l:|'.'n-|:.ﬂ'| rﬂ_ildl:l.‘. slariah Snd dedi] 4 sagbrilniesaa’T
5, QUALITY

1. Did i :wﬁaﬂnrﬂm & Lo s an-:lr_.E hlmlnﬂumnun:ﬁ'

2. Wias the quality ond workmarehip in complance with the controc documsnts T

3. Dud e conlracior & sdachvely comect defacthe win o the progct pograssed?

. B e contrachor submid o sefisisciony basslise schisdule in complianca with the confrac?

Dol 1w £crilia Edof SomiTencs Ta woik on Bre?

o

. D s conira ciod swbmil sohodike updates i BCoondanos wih the conkecTy

ol Bl Gk

. [l e conlmcins sdegualaly slo¥ and msourcs the prosect in compliancs wrh ine confrack?

<

in

5, Dl T eonlraciof phovide adaguiala 4 eampalast sile wupsrmns?

8. O A s condr achor el pctied yocoomding g And e g |.n.||-ar|-e af b; a-hwn‘a.m;lm‘.'

!, Ot pennen weth cincinion-moking mehcnty reom e e contacior ol pagioeogros: mealngs?

8. Diad P 2oofilra clod SUBM bl pebevianl ioguicits lor informabicn SRFES] & ieeded!

9, Where shop de 35 subemimed ding 0 shop deawing schisiula and in ecomplancs with e conlrms 7
0. EXECUTION .

o|e 5] 4

Darecbor

P e M "”"5 |E'l"-

| 1. Dhid i o cior compliis (e peojisi on S ?
2. I:Il:lm-:-l:l-'imrll:r Ioliow the aporoved schesduls and mesH mbes iones? W
3, Dt Somlrpedof provias afsclive Uiy comtral? &
4. Chid i coniracior Besp i §i Chean and mes of rash btd dabea in complianss with B coalmd 7 el |
6. [ the contractor prompdty comphy with changno ondors, change directsus, S io nsiicions, and AFOL? o p
H, D B Sonlipddor sl U sion 1o pedom adna o adadonal work T o v
T, Hhﬂwﬂu sl claima with fhies pariins ke Cip PR knosiedge ® o
0. Weas the quabty sod submeson Brefnes of the following lioms scceptable T
.1 Losk ahsad schadules or work plams w
5.2 AcCurmd mnd Compiods racord documants (as-budb o
B0 Compderes oreroiors and massbonance menuals oo Ckossout documenis Ll
B4 Sdcurd pslier cdased poplcable municipsl ol o
a5 E:ama_‘t_:l_mg_m-_ﬂ.mm [ i
2.6 Trawming plas ond maniak o
| 1. Ded ibe coniucier sommonicale, eooperate, colabotsle with e conind sdminivindos, grcject laem b dakebciden ? ol
2. [id thae conbecior portapats in resching eroject probbems. and dissl oy initiabse o implement solubone? o
3 Dhiel B conbiesion deamorotiain accomabiity i probless forwhich they whens meporsibie? &
4D tho coniracion submii aoowrain. oomphie iMnings in o Gy manne? -
5. Dicl tha comitmclor prowics compeitiye changs oxler prong’® &
8 Did ha coniinsiar Beospl Mg By Nor B SuF soaps and adenl of e cosfrace] o
7. Diel B coniimstsl oot 1o ratemiie SErughon i e publs aed City cperaions? o
7 | 291 Tetal Scos peeightsd)
LTI s o i ﬂ-‘gmu- A Dl
: - . 7 .-"
Prejecs Manager-| Edwin Aysan A 'LJ'j'IIJ':.i'
Marsgar: | Garg Aoyshuk /4_&7“(@(/ - £ r 7

¥

Biwbiican Mg (1 Inbirdon Poperi| a2 wtha [haaos Wﬂﬂ!’l

WOTE. 1| Br corbirin :hll-lnl"l I'h-lllrllnw. N E TLETE A CopeEeN T WIErg WRN §E FRaTT  Eeect wrE e (5 ol ran :h-p.n-:il

Suspension of Aplus General Contractors Corp.

Page 22 of 34



Attachment 103 - Summary Contractor Performance Evaluation Interim #4
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Attachment 14 - Summary Contractor Performance Evaluation Interim #5
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Attachment 15 - Summary Contractor Performance Evaluation Interim #6
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Attachment 16 - Aplus Response to Contractor Performance Evaluation Interim #6
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Attachment 17 - Summary of Contractor Performance Evaluation Interim #7
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Attachment 18 - Summary of Contractor Performance Evaluation Final

Contractor Performancs Evaluation
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Attachment 19 - Notice of Default #1

Low Di Gironimao

1 ToRonTO e

Tracey Cook Toronto Water Tel: 416-292-5200
Dieputy City Man Hiall Fax: 418-322-4540
o = 100 Cheesn Strest West kou digironimo@toronioca
East Tower, 247 Floor wiww_iorontouca

Toronto, Ontario MSH 22

Jume 18, 2040

Aplus General Contractors
66 Camiorth Road
Toronto, O M3A ZK7

Attention: Mr. Peter Marfins, President
By Email To: peter mariins@apiuscontracion ca

Zurich Insurance Company Lid.

Aftention: Mr. David Mormison

By Email To: david. mormison@@zurich. com

Dear Sirs,

Re: DEFAULT NOTICE
Under Contract between City of Toronto and Aplus General Contractors Corp. dated June
15, 2015 for the provision of construction services for the Hew Construction and
Rehabilitation of the Process Control Building — Tender Contract No. MCP13-19WP (the
"Contract”)

Zurich Insurance Company Ltd Bond MNo.: 6343425

Motice of Default

As you are aware, by the following letters from the Consultant (unit a architecturs inc.) o Aplus General
Contractors Corp. ("Aplus™) and the Gity, in accordance with GC 7.1.2 of the Contract, the Congultant has
provided written statements to the effect that sufficient cauwse exists to justify the giving of notice by the
City that Aplus is in default of its obligations under the above-noted Contract (“Statement of Causa”).

s letter dated May D4, 2020 to Aplus and the City;
s letter dated May 01, 2020 to Aplus and the City; and
» letter dated February 09, 2020 to Aplus and the City.

In accordance with GC 7.1.2 of the Confract, Aplus is hereby put on nolice that it i in default of its
obligations under the above-noted Confract and is instructed to comect the defaults within the S Working
Cays immediately following the receipt of this Notics.

The particulars of the defaults are set cut below.

Page 1of 5
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Attachment 20 - Notice of Default #2

i ToRoNTO

Low Di Gironimo

Zeneral Manager

Suspension of Aplus General Contractors Corp.

Tracey Cook Toronto Water Tel: 416-282-8200
Dreprity City Manager City Hall Fax: 410-382-4540
100 Chueeen Street West bow digironimsitoronbo.ca
East Tower, 247 Floor wiww_toronbouca
Toronto, Ontario MGH 2882
Cretober 2, 2020
Aplus General Contractors
66 Canforth Road

Toronto, ON M4A 2K7

Aftention: Mr. Peter Marting, President

By Email To: Peter martinafapluscontractor.ca
And Tar

Zurich Insurance Company Lid.
Attention:  Mr. David Morrison

By Email To: david momison@zurich com

Dear Sirs,

Re: DEFAULT NOTICE
Under Contract between City of Toronto and Aplus General Contractors Corp. dated June
15, 2015 for the provizion of construction services for the Mew Construction amd
Rehabilition of the Process Control Building — Tender Contract Mo, MCPA3-19WF (the
"Contract™)

Zurich Insurance Company Ltd Bond No.: 6343425

Motice of Default

Az you are aware, by letter dated September 24, 2020 from the Consultant {unit a architeciurs inc.) to
Aplus General Confractors Corp. ("Aplus”) and the City, in accordance with GC 7.1.2 of the Contract, the
Conzultant has provided a written statement to the effect that sufficient cause exists to justify the giving
of notice by the City that Aplus is in default of its obligations under the above-noted Contract ("Statement
of Causse”).

In accordance with GC 7.1.2 of the Contract, Aplus is hereby put on notice that it is in default of itz
obligations under the above-noted Confract and is instructed to comect the defaults within the S Working
Crays immediately following the receipt of this Motice.

This letter alzo advises Aplus and Zurich of steps that the City has determined will be necessany to camy
out urgent work required to complete the Contractor Parking Lot prior to end of seasonal asphalt and
paving cperations =20 as to not further detrimentally impact nomal wastewater treatment operations at
the site.
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Attachment 21 - Notice to Bonding Company

Wendy Walberg LLB. LLM, CS.

bl ToronTo o

55 John Stest

Stm. 1260, 2ith Flr., Metro Hall
Tomaneo O M5V 305

Tel. (416) 302-8047

Farx (415) 307-562

* CartifSed by the Law Society & a Specialist
in Mimicipal Laar Local Govermmant

File Mos. BIOZ 733 3406.18
B2 753 7060 18

BL01.753.7113.1%

Reply Te:  TIMOTHY CARRE
Te 4lE-302-8044
Fax:  41E-307-5624
Ehied | Timotoycameidioronin.ca

February 19, 2021

Trevor Grzyvbowszla VIA E-MATL to: tmevbowskigbbes.ca
BECC Clanmn Services

1550 Enterprise Foad — St 324

Mhzsssaugza, 0N LAW 4P4

Dear Counseal-:

Be:  ERegquested Additional Information and Doecuments
Zurich Performance Boud No, 6343415 Cour file: TUC 5939402
Claim by the City of Toronte ("City") re Aplus General Contractors Corp. (" Aplus')
re City Comtract AICPL3-19WTF — New Construction and Rehabalitation of the Process
Conirol Building project lecated at the Highland Creek Treament Plant, 51 and 100
Beechgrove Drive, Toronte ON (the "Project™)

I am counsel for the City of Toronto and I am wiitmg in response to vour letter of Febmary 9,
2021 to Lou Ih Giromimo, General Manager for the City's Toronto Water Division,
acknowledping receipt of the Citv's claum on Zunch’s Performance Bond 63434235,

In response to your requests for additional information and documents, please see the enclosed
documents as well as the addihional information provided below.

Copy of the Contract, Purchase Orders and Contract Chanzes

Pleaze find enclosed a complete copy of the onginal contract, the purchaze crder and amended
purchase orders 1ssued to Aplus with respect to the Project.

With respect to changes to the Contract, there have been more than 200 approved change orders
to the Contract. These change orders are listed 1n the attachments to the most recent Certificate
for Payment #34 125ued by the consultant Should you require further particulars as to any of the
listed change orders please advize and particulars will be provided.



Attachment 22 - Bowles letter

Brendan D. Bowles Te R16.368 E2A0

GLAHOLT] .| Lo

BOWL E S Glaholt Bovwles LLP
B00-141 Adelaide SEW..
HSTRUCTION LAWYER: Tosonto, ON M5H 315
glanoit.com

April 22, 2022

V1A EMAIL (mike.pacholok@toronto.ca)

City of Toronto

City Hall

18" Floor, West Tower
100 Queen Street West
Toronta, Ontario MSH 2N2

Attention: Mr. Michael Pacholok

Dear Mr. Pacholok:

Re:  Your Letter re: Temporary Suspension from City of Toronto Procurement Calls
Contractor Performance Assessment: MCP-13-19WP, Construction and Rehabilitation
of the Process Control Building at Highland Creek Treatment Plant (the “Contract”)
Our File No.: 195/20

We write on behalf of our client, Aplus General Contractors Corp. ("Aplus”), in response to your
letter dated March 23, 2022 to provide additional information which is relevant to the City of
Toronto’s (the “City”) determination regarding the possible suspension of Aplus from the City's
procurement calls allegedly as a result of its performance on the Highland Creek project.

For context, Aplus has been in business for 24 years, and has been performing work for the City
since Aplus’ inception in 1998. Aplus had successfully completed over 1,000 City of Toronto jobs
without incident, until trouble arose on the Ellesmere project.

Aplus’ performance on the Highland Creek project was demonstrably good, as exemplified by
the City's three interim Contractor Performance Evaluations from 2015, 2016 and 2017, and the
contract was certified as substantially performed on November 13, 2019.

However, disputes arose on another project which have unfortunately coloured the City's
relationship with Aplus on the Highland Creek project. Specifically, the City terminated Aplus’
contract on the Ellesmere project on Movember 1, 2018, before substantial performance on
Highland Creek, and suspended Aplus from procurement calls, allegedly as a result of the
termination of the Ellesmere contract on Novemnber 1, 2018.
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The termination on Ellesmere |5 alleged by Aplus to hawe been unlawful and in retaliatbon for
Aplus suspending Its services on that contract due to non-payment by the City. These lssues ara
to be determined by the court in Toronto Couwrt File No. CV-18-595957.

Aplus says that, unfortunately, the City repeated its conduct on Ellesmere on Highland Creak,
this time by refusing to pay holdback monles. The certificate of substantial performance for
Aplus’ contract on the Highland Creek project was published on November 20, 2019, On
December 18, 2019, Man Group gave a clalm for lken, which Aplus bonded off on June 17, 2020.
As all liens on the project had been satisfied at that time, Aplus requested that the City release
the holdback monles. The City should have released holdback on June 18, 2020, but instead
purported to note Aplus in default and refused to release the holdback Indeed, to this day, the
City has never pald the Highland Creek holdback monles.

The City's acthons were contrary to the spirit and letter of the Construction Act, which ks
designed to help ensure that payment on construction projects flows promptly from owners to
general contractors to subcontractors and suppliers. Under the current Construction Act, the
City wiould have been required to release the holdback to Aplus at the time of Aplus’ request
and could not have maintained its iImproper refusal to pay Aplus under the gulse of the releasa
of holdback being optional under the former Canstruction Lien Act.

As a result of the City's refusal to pay, Aplus gawe the City notice and suspended work in
accordance with the comtract. At that polnt, only finlshing work remalned. Despite Aplus
properly exerclsing its right to suspend work, the City then Impropery terminated Aplus’
contract.

The City has never ralsed any genuine concerns with Aplus’ workmanship or performance in
support of (ks debarment decisions. Aplus has a demonstrated track record of providing good
quality work for the benefit of the taxpayers of Toronto. The City's debarment declslons are
solely retaliatory In nature, stemming from Aplus’ suspenskon of serdlces due to non-payment.
Unfortunately, as a result of the City's ongoing refusal to pay and its termination of the
Highland Creek contract, that matter ks also now also before the court in Toronto Court File Mo.
Ow-20-00648546.

We urge the City to allow the courts to determine these matters in the ongolng actions and, in
the short term, to revisit its decision to suspend Aplus’ from bidding on new work. Otherwisa,
the message the City is sending to contractors s that, If you insist on being pald for your work
and exercise your contractual rights to suspend services If payment k5 not made, then we will
punish you by not allowing you to bid on any more jobs. This messaging s Inconsistent with the
spirt and letter of the current Construction Act, the terms of the City's own contracts, and the
duty of good falth that the Supreme Court of Canada has made clear that all contracting
partners owe one another.

Respectfully, we disagree that barring bidders if they have taken recourse to the courts over
genuine payment disputes Is consistent with good public policy. This sends the message to
contractors that you can either expect to leave money on the table or be barred from bidding.
We do not think this approach will encourage pood contractors to bid on City projects.

Gg
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We appreciate your conskderation of the foregoing Information and ask that the City reconsider
its proposed suspension of Aplus.

Yours very truly,

GLAHOLT BOWLES LLP

Brendan 0. Bowles

BDB vl
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