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Development Charges Complaint — 615 Kennedy Road

Date: January 16, 2024
To: Executive Committee

From: Chief Financial Officer and Treasurer
Wards: Ward 20 — Scarborough Southwest

SUMMARY

This report responds to a complaint filed pursuant to Section 20 of the Development
Charges Act, 1997, relating to a development project located at 615 Kennedy Road in
Scarborough.

The development project consists of a 10-storey residential apartment building
containing 215 dwelling units with two levels of underground parking. The complainant,
615 Kennedy Road Inc., objects to the amount of development charges determined in
relation to permit issuance. The complainant applied for a building permit on December
21, 2021 to construct the development. A building permit for the development could not
be issued as the proposed construction did not comply with all applicable law. The
Building Code Act, 1992 (the “Act”) provides that a Chief Building Official (CBO) must
issue a building permit unless the proposed construction will contravene the Act, the
building code or any other applicable law. However, the Act provides that the CBO may
issue a conditional permit for any stage of construction, where the proposal complies
with certain applicable laws and where it is the opinion of the CBO that an unreasonable
delay in construction would occur should a conditional permit not be issued. Community
Benefits Charges (CBC) is applicable law for the purpose of issuance of a conditional
building permit. The issuance of a conditional permit is at the sole discretion of the CBO
pursuant to the Act.

The complainant requested a below grade conditional permit for the development on
June 14, 2022, as the proposed construction still did not comply with all applicable law
as required by the Act. In accordance with City Council’s conditional permit policy
2016.EX11.7, as further amended by 2023.EX1.6, the complainant entered into a
Section 27 Development Charges Agreement with the City executed on April 24, 2023
(Section 27 Agreement).

The Section 27 Agreement stipulates that development charges (DCs) are determined
based on the “higher of” rates on the By-law in effect on the date of issuance of the first
building permit or if applicable, rates frozen at site plan or rezoning application. The
Section 27 Agreement only deals with the amount and timing of payment of DCs. Other
applicable law requirements must be satisfied in order for a building permit to be issued.
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In respect of this application, the rates are determined by the By-law rates in effect on
the date of first building permit issuance. In addition to development charges, the
complainant was required to remit payment of a Community Benefits Charge. Pursuant
to Article VI of Toronto Municipal Code Chapter 415 (Development of Land), where a
CBC payment is required, this payment must be received prior to issuance of the first
building permit. The Development Charges By-law (“DC By-law”), requiring the
payment of DCs and the Community Benefits Charge By-law (“CBC By-law”), requiring
the payment of CBC are applicable law for the issuance of a building permit, including a
conditional building permit, under the Act.

While DCs were paid by the complainant, they did not submit payment of the CBC prior
to the May 1, 2023 development charges rate increase and, consequently, the building
permit was not issued prior to that date. By the time the CBC was paid, the amount of
DCs were recalculated based on the new rates in effect at the time, and payment of the
difference was requested pursuant to the Section 27 agreement executed by the owner
and the City to issue the permit. The complainant takes the position that they were not
informed of the requirement to pay the CBC prior to the permit being issued, and since
they paid DCs prior to May 1, 2023, they should not be subject to the increased rate.

According to their complaint, they relied solely on the terms of the Section 27
agreement which only speaks to the requirement to pay the DCs to issue the permit.
They claim they were advised of the requirement to pay the CBC at the end of the
business day on Friday, April 28, 2023, and there was not enough time for them to send
the wire transfer before May 1. The complainant is not taking issue with the application
of the DC By-law, but attempting to indirectly attack the application of applicable law in
issuing a Building Permit respecting the payment of the CBCs through a section 20
complaint. There is no error in applying the DC By-law.

City staff have reviewed the complaint and are of the opinion that the DC By-law was
applied properly, and no error was made in determination of the applicable development
charges. The complainant was aware of the requirement to pay the DCs and CBC in full
at permit issuance prior to the May 1%t increase and staff made several efforts to assist
the complainant to ensure that the permit could be issued as it complied with all other
applicable law. This included expediting the appraisal of the site within two weeks to
facilitate the calculation of the CBC which generally requires approximately six weeks to
complete. Several communications were made between staff and the complainant over
email and phone advising that the CBC payment must be made to issue the permit.
Ultimately, the CBC payment was made on May 15t and DCs had to be recalculated due
to indexing.

The DC By-law provides the timing of calculation and payment of DCs to be determined
by applying the rates in effect on the date that the building permit is issued. Prior to May
15t the amount of DCs was determined to be $6,106,283.90. As the permit was not
issued before May 1%t due to the outstanding CBC payment, the DC was recalculated
and an additional $2,039,501.57 was requested by Toronto Building for permit issuance.
To date, the complainant has not remitted further payment for DCs nor have they
requested that the conditional permit be issued. As such, the conditional building permit
has not been issued. Since there was another rate increase on August 15, 2023, the DC
was recalculated again. Currently, the complainant would have to pay $2,548,547.92 to
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have the permit released. Furthermore, since a long period of time has passed and the
requested permit is not an as-of-right permit, but rather, a request for a conditional
building permit, the owner would have to demonstrate to the CBO that an unreasonable
delay in construction still exists prior to issuing the permit. Development charge rates
are not a criteria for the consideration of issuing a conditional permit.

This report recommends that the complaint be dismissed. A decision or a non-decision
of Council to dismiss the complaint may be appealed to the Ontario Land Tribunal
(OLT). This report was prepared in consultation with the (Acting) Chief Building Official
and Executive Director, Toronto Building and the City Solicitor.

RECOMMENDATIONS

The Chief Financial Officer and Treasurer recommends that:

1. City Council determine that the Development Charges By-law have been properly
applied to the development project located at 615 Kennedy Road.

2. City Council dismiss the complaint dated July 12, 2023, with respect to 615 Kennedy
Road filed pursuant to Section 20 of the Development Charges Act, 1997.

3. Council authorize City Staff to defend any appeal of City Council’s decision or non
decision to the Ontario Land Tribunal.

FINANCIAL IMPACT

There is no financial impact on the City's capital or operating budget from the adoption
of recommendations contained in this report. Development Charges, in the amount of
$6,106,283.90 were collected by the City. Should the complaint be dismissed, the
developer will be required to pay additional development charges in the amount of
$2,548,547.92 as of the date of this report to receive their building permit, subject to the
outcome of any appeal to the Ontario Land Tribunal.

If the complainant appeals Council's decision to the Ontario Land Tribunal, the City's
defence would be provided by the Legal Services Division.

COMMENTS

Development charges are applied in accordance with a by-law enacted by Council
pursuant to provisions of the Development Charges Act, 1997 (the "DC Act"). Under
Section 20 of the DC Act, a complaint may be brought to Council on one of three
grounds:

a. the amount of the development charge was incorrectly determined;
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b. whether a credit is available to be used against the development charge, or the
amount of the credit or the service with respect to which the credit was given,
was incorrectly determined; or

c. there was an error in the application of the development charges By-law

Under Section 20(4) of the DC Act, Council shall hold a hearing into the complaint and
give the complainant an opportunity to make representations at that hearing. Executive
Committee may recommend that Council “dismiss the complaint or rectify any incorrect
determination or error that was the subject of the complaint.”

The decision of Council may be appealed to Ontario Land Tribunal (OLT) by the
complainant. Section 20 complaints deal with application of the bylaw to specific
development proposals and a hearing for Section 20 complaints is not a forum for
challenging the validity of a development charges by-law. The by-law is subject to
mandatory updating every 10 years, inclusive of stakeholder engagement and appeal
opportunities.

Background

Conditional permits may be considered by the CBO under S. 8(3) of the Building Code
Act, 1992 where the CBO is satisfied that an unreasonable delay in construction would
occur if a conditional permit is not issued. No person is ever entitled by right to a
conditional permit under the Act. Conditional permits are strictly within the discretion of
the CBO and there is no obligation for the City to issue a building permit until
construction complies with all applicable law. The issuance of a conditional permit,
particularly for below grade construction, allows commencement of construction while
the applicant continues to work toward obtaining compliance with all applicable law.

The DC By-law provides the timing of calculation and payment of development charges,
under Section 415-8. B:

The amount of development charges payable in respect of a development shall
be determined by applying the development charge rates in effect on the date
that a building permit is issued in respect of the building or structure for which the
owner has made a building permit application, unless the applicable development
charge rates are to be determined under Section 26.2 of the Act or on a different
date under an agreement pursuant to Section 27 of the Act;

On August 15, 2022, the City enacted its Community Benefits Charge (CBC) By-law
which imposes a charge of 4 percent of the value of the land that is the subject of the
development or redevelopment. The CBC is imposed on development or redevelopment
of a building or structure with five or more storeys and that adds ten or more residential
units. According to Section 415-48D of Toronto Municipal Code Chapter 415,
Development of Land,

The community benefits charge is payable prior to the issuance of the first
building permit issued for the development or redevelopment.
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Conditional Permit Application by 615 Kennedy Road Inc.

The applicant, 615 Kennedy Road Inc. submitted a request for a below grade
conditional shoring permit on May 9, 2022 to Toronto Building which was accepted on
June 14, 2022. Applicants that wish to apply for a below grade conditional permit must
enter into a development charges agreement with the City under Section 27 of the
Development Charges Act. This agreement requires development charges to be
calculated and paid at the time of issuance of the first permit, which in this case would
be due and payable at the time of the issuance of the conditional shoring permit. An
agreement was executed between the City and 615 Kennedy Road Inc. on April 24,
2023.

A request was submitted to Corporate Real Estate Management (CREM) on April 3,
2023 to provide a CBC appraisal. The appraisal memo and payment instructions were
sent to the developer on April 18, 2023 indicating that a CBC of $427,300 was payable.

Over the approximately 2—-3-week period leading up to the May 15t development charge
rate increase, the complainant was engaged in several communications with City staff.
Through various emails and phone conversations, they were provided all the necessary
information to remit the requested amounts in advance of the rate increase. The City
received payment of DCs in the afternoon of Friday, April 28™". The CBC payment was
made on May 1%t and confirmed the following day by city staff. Since the permit was not
issued prior to the rollover date, staff were required to recalculate the DC and requested
an additional $2,039,501.57 based on the effective rates on May 1, 2023.

As several months have since passed, Toronto Building would need to re-evaluate the
conditional permit application and request an update on the progress of the Site Plan
Application (SPA). The complainant would again have to demonstrate that non-issuance
of the conditional permit would create an unreasonable delay in construction. The
complainant was aware that the additional payment could have been made under
protest for the purposes of releasing the conditional permit to proceed with construction
while disputing the charge. Since the complainant has not remitted any additional
payments, the current amount required to issue the permit as of the August 15, 2023
DC rate schedule, is $2,548,547.92.

Due to the outstanding CBC fee, the building permit could not be issued prior to May 1,
2023. In accordance with the DC By-law and the executed development charges
agreement, the DC is required to be calculated based on the rates in effect on the date
a permit is issued. Therefore, the City takes the position that development charges were
correctly applied.

CONCLUSION

For reasons discussed above, staff are of the opinion that the City's Development
Charges By-law were applied correctly and there was no error in the determination of
applicable Development Charges. Staff recommend that the complaint be dismissed.
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CONTACT

Casey Brendon, Director, Revenue Services Division, Telephone: 416-392-8065
Fax: 416-696-3778, casey.brendon@toronto.ca

John Longarini, Manager, Operational Support, Revenue Services Division,
Telephone: 416-395-0125, john.longarini@toronto.ca

SIGNATURE

Stephen Conforti
Chief Financial Officer and Treasurer
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ATTACHMENTS

Attachment 1: Community Benefits Charge Appraisal Memo dated April 18, 2023
Attachment 2: Development Charges Notice dated April 21, 2023

Attachment 3: Toronto Building response letter to complainant dated June 16, 2023
Attachment 4: Section 20 complaint from 615 Kennedy Road Inc. dated July 12, 2023

Attachment 5: Revenue Service response letter to 615 Kennedy Road Inc. dated
September 25, 2023
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Attachment 1: Community Benefits Charge Appraisal Memo dated April 18, 2023

hil Toronto

Transaction Services Metro Hall eter Cheng
Corporate Real Estate Management 55 John Street nager, Appraisal Advisory, Transaction
2™ Floor Senvices
Peter. Chengiftoronto.ca
www_toronto.ca
Apnl 18, 2023

599631 Eemmedy Foad
Emanl: manianna@nahideorp.com

To whom 1t may concern,
Ee: Section 37 Community Benefits Charge Pavment, Building Apphication #11 120429 BELD
209 — 3] Kennedy Foad, Toronto (Ward 20): 10-ztorey mived-uze residential building

consisting of 215 units

Please be advised that 2 review of the real estate market, the subject site and the development proposed on the
property mmmicipally known as 399 — 631 Kennedy Road. Toronto, has been completed. The market value of
the subject site has been appraised at $10.400,000 (vahue of the land) as of Apwil 18, 2023 (the "valuztion
date™). The total payment for the Commumity Benefits Charge respecting the development assocated with
Buwlding Permmt Appheation #21 250439 BLD and as provided m accordance with the provisions of Sechon
37 of the Planmms Act, Articls VI of the Toronte Municipal Code Chapter 415 and the Compmmity Benefits
Charge Appraizal Fee Structure, as adopted by City Council prosuznt to Secton 69 of the Planming Act,
Toronte Mumicipal Code Chapter 441 Feas and Charges, Appendix C. Schedula 11, i= 3427 300,00,

The Comnmmity Benefits Charge payable 1= 3427 300,00 and 15 based on the above descnbed development
assuming a totzl site area of 3.84% 00 sq. mefres and an after development density of 1706911 sq. metres, as
well as a cwrent valnation.

SECTION 37T PAYMENT
Amount of Comrmmity Benefits Charge Payvable £416,000.00
Appraizal Fee $10,000.00
HST (13%2) £1,300.00
Total Payment $427,300.00

The zbove amount may require review and possible revision if the Bmlding Permut has not been 15sned within
six months of the valuation date October 18, 2023 or iof any other sigmficant changes wath respect to the aite
and bumlding areas, a5 rehed upen for the munal valuatnon have ocowred. The CBC payvment referenced above
iz only for the development desenbed and referenced above. Any futwre phaszes are deemed to be a zeparate
development or redevelopment under the CBC By-law and a commmmty benefit charge will be payable for
any future phase on the day before the first binlding peromt for development or redevelopment of that phase 1=

1ssued.

Should vou believe that vou are enfitled to an (addinonal) exchision or exempiion under Section 41549 of
Chapter 415 of Toronto Mumecpal Code, Article VI which would reduce the Commumity Benefit Charge
pavahble, you must provide evidence in support of the exclosion or exemption to the safisfaction of the City.

Eogronio ai your sarvica
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Should vou be of the view that the amount of the Commumty Bensfits Charge noted above exceeds the amount
permutted under subsection 3 T(32) of the Planming Act, yvou shall pay the above total amount under protest and,
within 30 davs of making the payment, provide the Crty with an appraisal of the vahie of the land as of the
valuzhon date. If you are considenng disputing the Comominity Benefits Charge pavable, it 1z advizable to seek
independent legal advice.

The City of Toronto’s G5T mumber 15 86740 2299 ET 007. The payment 15 to be made by Electromc Funds
Transfar (EFT) to the City. For EF] inshuchons and before makmp any pavment, pleass contact John
Longamima- Manzger Operstional Support Eevenue Semice, FPmance & Treaswy  Semices
(Tohn Longarinyftoronto.ca, contact mmber (416) 393-0125) to confirm that payment can be accepted at this
e,

If firther informuation or clanfication 15 requuired, please contact Tony Cheng at (416) 392-7212,
Sincerely,

Gl

Peter Cheng

Manager, & al Adwisory

Transachon Services

Corporate Feal Estate Management
City of Toronto

CC: John Longamm Derek Small

Etorgnioc At your sarvice
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Attachment 2: Development Charges Notice dated April 21, 2023

(o ToronTo

Toronio Bullding perex Emall
Kamal Bogna, P. Eng., Phomes (498 5sios
Chief Bullding Cfflolal and Exsouties Dirsoior

Emal: demal@iomenlo b

HAHID CORP

G0 MARLAMMA, KARANYAMN
I SCARSDALE RD
TORONTO ON MZ5 2R2

ApE 21, 2023

Re: Development Charges for 21 250439 BLD 00 NB
Apartment Building Mew Building

3 508 KENNEDY RD

Ward 20 Secarborough Soutiwest

This is to advise that, in accordance with City of Toronto Bylaw Mo, 1137-2022, development charges (DCs) in the
amcumntof 46 106, 28390 are due and payable prior to the issuance of the abowe-noted ballding pemit.

DCs are payable and collected on the date the above-noled pemit s issued, unless the DC is fo be paid at a
different time under Sections 28 or 26.1 of the Developrment Charges Act (the Act) or pursuant to an
agresment under Section 27 of the Act.

The amount of the OCs payable is determined based on the rates in &ffect on the date that the above-noted
Miﬁwm msued, unkess the charges are determined under Section 20.2 of the Act or on a different
date an agresment pursuant to Section 27 of the Ad. Please see the attached for the details of the DC
calculation, amount and timing of payment.

The amount of the 0T payable shown above is cument only as of today's date. DC rates are subject to
change due o indexing, phase-in, by-law amendment, or changes to your development proposal. I the pemit
= not isswed today but 5 issued on a subseguent date, the charges will b= recalculated to reflect any changes

i the D payable based on the date of permit issuance. Where Sedtion 24,2 of the Act applies, interest is
applicable to the DCs payable in accondance with Counc poficy.

DC payments are not accepted by Toronto Bulding prior to an lssuance Pending Motice being prowded.

must be made via Electronic Funds Transfer. To arange an EFT payment, please contact
416-297-5330. For gquestions on the amount of the DCs payable, please contact me.

ours truly,

Zoning Examiner
Dk Smal
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Attachment 3: Toronto Building response letter to complainant dated June 16,
2023

Kamal Gogna, P.Eng.

m Tumlmn Acting Chief Bulkding Official
& Executive Director

Will Johnston, Deputy City Manager Torento Building Tel: 415-392-7523
Infrastructure & Development Services City Hall Email:
12* Floor, East Tower kamal gognaif@torento.ca
100 Queen Street West weavw_toronto.ca

Torenko, Ontano MSH 22

Uune 16, 2023

To: Mahid Corp cifo Wayne Long
31 Scarsdale Rd., Unit 2
Toronto, OM
M3B 2R2

From: Kamal Gogna, P Eng. Acting Chief Building Official and Executive Director
Toronto Building Division

Re: 599 — 615 Kennedy Road 211 250439 SHO 00 PP

| am writing in respanse to your email to John Longarini and me dated June 1, 2023. | have
since reviewed the history of this matter with staff and have duly considersd your concems.
However, having reviewed the matter carefully, | can advise that the shoring conditional
permit cannot be issued until the required additional development charges are paid. A
summary of the relevant history is as follows:

On May 9, 2022, your request for a conditional shoring pemit (the "Pemit”) was submitted
to Tormonto Building. It was accepted by Toronto Building on June 14, 2022 A conditional
permit may nat be issued unless and until a conditional permit agreement is executed
along with an agreement pursuant to seclion 27 of the Development Charges Act (the "DC
Agresment”) as per City Council direction. These agreements were executed on Apnl 21,
2023. The DC Agreement dictates when development charges are to be calculated and
paid. The DC Agreement reguires development charges to be paid at the time of issuance
of the first permit. In this instance, DC's would be due and payable at the time of the
issuance of the shoring conditional permit.

On August 15, 2022, the City enacted its Community Benefits Charges by-law, Aricle VI of
Chapter 415 of the City of Toronto Municipal Code, which was passed pursuant to section
37 of the Flanning Act. Pursuant to section 48.0 of said by-law, the community benefits
charge (the "CBC") is payable prior to the issuance of the first buillding permit issued for the
development. As such, the CBC needed fo be paid before the Permit could be issued.

On Aprl 12, 2023 and in response to an inquiry you sent to me, Plan Review Manager

Josh Heisterkamp advised you by email that the development charges and CBC are
required to be paid in full at the time of permit issuance.

LEFINLE BY (OLF BEFY-DE
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As you have acknowledged, the amount of the CBC payable was first communicated to
you by memo from Peter Cheng Manager, Appraisal Advisory, Transaction Services,
Corporate Real Estate Management, dated April 18, 2023. The letter advised you that
payment was to be made by Electronic Funds Transfier ("EFT™) and that you were to
contact John Longarini, Manager Operational Support Revenue Sernvices, Finance and
Treasury Sernvices, to obtain instructions regarding payment. It was therefore open to you
to make your CBC payment at any time following April 18, 2023 {and well before the May
12 development charges increase). The memo provided you with the further contact of
Tony Cheng should you require further information or clarfication regarding the payment of
CBC.

| further emphasize that, in order to assist you, Toronto Building requested Corporate
Sernvices to expedite providing you with the CBC appraisal when it requested the appraisal
on April 3, 2023. The standard fimeline for providing the CBC appraisal is six weeks
whereas the appraisal memo of April 187 was issued only just over two weeks after the
April 3™ request was made. Every effort was made to enable you to promptly make your
CBC payment.

On April 26, 2023, the Permit application was forwarded to Toronto Building's Customer
Services group for issuance pending receipt of the payment of the CBC. Thereafter, City
staff reached out to you on several occasions prior to the May 1% development charges
increase to remind you to make the CBC payment. | understand that Customer Services
Manager Sean Fitzpatrick sent you an email on April 26% reminding you to make the CBC
payment and to carefully follow Revenue Services' payment instructions.

| understand that Mr. Fitizpatrick sent you a further email on the evening of April 28, 2023
again reminding you to make the CBC payment. You responded to Mr. Fitzpatrick by email
on April 29, 2023 acknowledging his email and indicating that you had avoided the
development charges increase. However, this was not the case as the CBC had still not
been paid. Given that the City only receives payment during nomal business hours, the
CBC payment would have had to have been paid by the end of Friday April 28" to avoid
the development charges increase. Nevertheless, in an effort to assist you further, Mr.
Fitzpatrick responded to your email indicating that the payment would have to be made
forthwith (i.e. over the weekend and before the roll over to May 1) to even consider that it
had been made prior to the development charges increase taking effect. This did not oceour.

Apart from Toronto Building, | am advised that Tony Cheng discussed the CBC payment
amount with you on April 21, 2023. However, no payment followed. Further, John Longarini
advises that he left a message for you at 10:17 a.m. on Friday April 28" regarding the need
to pay the CBC given that the CBC had still not been paid. Again, no payment was made.
Once again, every effort was made prior to May 1, 2023 to enable you to prompthy make
your CBC payment.

CEFanLE BE (OiFr SiErveds

DC Complaint - 615 Kennedy Road Page 12 of 21



il ToRonTo

On May 1, 2023, you reached out to Mr. Fitzpatrick to provide instructions regarding the
payment of the CBC (notwithstanding that the appraisal memo of April 18™ provided
Revenue Services contact information for the payment of the CBC). Mr. Fitzpatrick
responded again explaining that Toronto Building does not provide payment instructions for
ZBC, and he directed you to Revenue Services. By email dated May 1, 2023 at 1:06 p.m.,
John Longarini provided you with wire transfer instructions (contrary to that stated in your
email, Mr. Longarints email was not sent after 6:00 p.m.). The payment was finally
confirmed by Revenue Services on the moming of May 2, 2023. It was also on May 2™ that
yioll confimmed with Tononto Bullding that the CBC payment had been made.

Because the CBC payment was not received until May 2, 2023, additional developmeant
charges wers owing before the Permit could be issued given the development charge
increase which took effect on May 1, 2023,

| appreciate your concemn and frustration. However, we are ohligated to follow applicable
law and have no authority to waive the relevant provisions. Further, we are bound by the
DC Agreement. Development charges are assessed and payable as of the dafte of permit
issuance. Toronio Building was only in a position to issue the Permit following the payment
of the CBC. Once again, as per section 48.0 of Chapter 415, the CBC is payable prior to
the issuance of the first building permit issued for the development. As the CBC was only
paid on May 2, 2023, the development charges payable are at the rate in place as at the
date, i.e. at the time of Permit issuance.

As such, Toronto Building is unable to issue the Permit until such time as the additional
development charges are paid.

If you wish to dispute the amount of development charges following the payment of said
charges, you may submit a complaint pursuant to section 20 of the Development Charges
Act. | note that pursuant to subsection 20(2), a complaint may not he made later than 90
days after the day the development charge is payable (which in this instance would be the
date of Permit issuance upon payment of the development charges).

Sincernely,

i
A
k.amal Gogna
Acting Chief Building Official & Executive Director
Toronto Building Division

ZC: John Longarnni, Manager Operational Support, Revenue Services Division
Mick Samonas, acting Director, Scarborough District, Toronto Building Division

LEFGNLE BE (OuP BEFYelE
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Attachment 4: Section 20 complaint from 615 Kennedy Road Inc. dated July 12,
2023

615 KENNEDY ROAD INC.

July 12, 2023

Dear Council Members,

Re: Section 20 Development Charges Act appeal — 615 Kennedy Road Inc.

The purpose of this letter is to formally appeal the application of By-law 1137-2022 to our project for the
reasons set out below, We appreciate that City staff have a heavy workload, especially in the days leading up to
an increase in development charges rates. We have worked closely with staff and respect their role however,
we also believe the City has responsibility to inform small builders of what they should expect in a way that
allows us to understand all that staff are asking of us and does not require us to read between the lines. This is
especially so in situations like ours where the responsibility for accepting payments for charges shifts between
departrments and the information slips between the cracks.

Reasons for Rellef:

1. We believe that we have been treated unfairly given the circumstances cutlined below.
2. lWtisnot a fact of the CBC being paid, as it clearly was, but only a fact of when the City decides to accept
payments or nat.
3. The fact that the Wire Transfer for the DC was:
a. Create Date: 2023-04-28 11.08 AM,
b. Last Action Date: 2023-04-28 12:39 PM, and
¢, Receipt No: 1689130 Date & Time: April 28, 2023, 02:05 PM by Building Departmant
d. inprecisely 2 hours and 57 minutes the transfer was completed, and funds fully exchanged

This clearly show the time for a wire transfer from creation to last actien to receipt by the City Is not one
day. The City failed to check on the same day, for the CBC payment wire transfer | May 1 to May 2) .

4. The penal nature of the additional 52 Million development charge the City is asking for is clearly, not in
the spirit of good faith approvals process and

5. Clearly, while everyone worked diligently to complete this process, there was a serlous lack of concise
transparent simplified coordinated City approvals prooess, but instead a severely restricted payment
process

6. This penal $2 million tax could potentially harm the financial viability of the ject amd could lead
cancellation and

7. This penal 52 million dollar tax now requires additional, unexpected funding | in a difficult financial
marketplace, and finally,

8. This will significantly impact our ability to provide the quality, attainable housing that the City so
desperately needs.

2- 31 SCARSDALE ROAD TORONTO OM MIB 2R2 Fage |1
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Background:
1 The apreements

April 20, 2023 — a Development Charges Agreement was executed by 615 Kennedy Road Inc. dated April 20

Subsection 2(1] obligates the Owner to pay development charges under By-Law 1137-2022 “in an amount to be
determined based on the By-law in effect, and on such development charge rates as are in effect, on the date of
the issuance of the first Building Permit.”

Section 2(3) reads: The payment of the Development Charge required by Subsection 2{1) is due and payable an
the earier of the date of issuance of the first Building Permit issued In relation to the Development following the
entering Inta of this agreement as set out In Section 3 hereim,

Section 5 contemplates further development charges could apply in respect of other development permitted on
the site or for education purposes,

Section 15 says this is the entire and only understanding between the Parties relating to the payment of
development charges in respect of the Development as authorized by the Building Permit,

Section 21(3) payments due on a non-business day are due the first business day following. Mo other fees or
charges are referenced.

April 20, 2023 — a Conditional Permit Agreement was executed by 615 Kennedy Road Inc. dated April 20
Section 5 addresses the need to pay development charges prior to the issuance of a conditional building

permit,
Mo mention is made of payment of any other fees as a condition of obtaining & conditional building

permit.

2. Relevant Emails

April 12, 2023 email from Josh Heisterkamp to Wayne Long advising that DC's and CBC by-law amounts are
required to be paid in full at time of permit issuance.

April 17, 2023 email from Wayne Long to Josh Heisterkamp advising that will need the DC and CBC and other
amcunts along with wire transfer instruction before end of week the week to ensure everything is in place and
have funds by April 26th and setting up a call to discuss,

April 18, 2023 letter sent by email from Peter Chang, in the Revenue section to Marianna at Mahid Corp advising
of the amount outstanding on account of section 37, totaling 427,300 with payment instructions, No mention
that this charge must be paid In advance to obitain the building permit applied for.or of the potential impact of a
development charge increase.

April 21, 2023 letter sent by email from Derek Small, Zoning Examiner advising that development charges in the
amount of 56,106,283.90 were due and payable prior to the Issuance of the bullding permit applied for and
including the calculation form._No mention that CBC charge must also be paid in advance to obtain the buildin
permit.
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April 26, 2023 Email from Bruntha Ponnampalam at the City contains the following relevant statements:
The following fees are reguired to be pald for the Permit NO: 21 250439 SHO 00 CP.
Dev Charges - Residential  %6,106,283.90

We are unable to take payments at our service counters at this time. All payments required to be made through
EFT will take 2-3 business days to process. Please work with your banks to ensure these transfers are done in a
timely manner in order to ensure payment is received to allow permits to be issued within this time frame, City
staff howrs are Monday through Friday 8:20 to 4:30; payments received ocutside of these hours will not be
processed until the following business day.

April 26, 2023 email from Sean Fitzpatrick that the CBC payments are a new process, Toronto Building
traditionally processed payments for section 37 agreements (replace by CBC's), Please take special care of that
payment and make sure you follow Finance’ s instructions carefully and as guickly as possible.

April 27, 2023 email from Arjang Zandnia to Josh Heisterkamp advising that "The two agreements have baen
executed and forwarded to your attention previously for City of Toronto signature, We wish to pay the
Development Charges today or tomorrow before deadline,”™

April 28, 2023 wire confirmation of payment of development charges in the amount of $6,106,283.90 DV File
No. 230676, Application No, 21 25043% BLD 00 NB, 815 Kennedy Rd. naming Sean Fitzpatrick and Bruntha
Ponnampal is evidence that development charges were paid ahead of the rate increase that took effect on May
1 a5 the City required, MOTE it took 2 hours and 57 minutes from creation to last action to receipt of payment

Building Department

April 28, 2023 at 4:11 pm Sean Fitzpatrick advised: We have not vel recelved confirmation that the Community
Benefits have been paid. We will not be able to Issue the Conditional Permit until that fee is paid. The
outstanding amount is 5427 300,00, Minutes bafore the City offices close for the weskend, despite the new
development charge rates coming into effect the fol

Please let us know the current status of the funds transfer,

April 2B, 2023 at 9:15 pm 5ean Fitzpatrick at the City advised that the conditional permit could not be issued as
the community benefits payment in the amount of 5427,300 had not been received.

April 29, 2023 at 1:48 am email frorm Wayne Long Lo Sean Fitzpatrick confirming community benefit charge
payment will be made and that avoided the DC rate increase.

April 30, 2023 at 5:09 am email from Wayne Long to Josh Heisterkamp and Derek Small asking for wire transfer
instructions for 5.37 CBC payment,

April 30, 2023 at 5:34 pm email from Sean Fitzpatrick in response: Hello Wayne, | am not certain that we have
as yet, The permit needs to be issued and all payments received prior to the roll over date, | will investigate
where we are on Monday when staff are back in the office,

May 1, 2023 at 6:20 am emall from Wayne Long to Arjang Zandnia; Amir Naeimi and Marianna Karamyan
advising that the mystery is selved, referring to the email from Sean of April 30th and the need for all payments
to be made before the rollover date.
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May 1, 2023 at 6:23 am emall fram Wayne Long to Sean Fitzpatrick advising that payment will be made and *DC
was confirmed, Received CBC notice from you late Friday evening. Trust you will allow payment today and this
will not affect DC increase.”

May 1, 2023 at 12:09pm email from Sean Fitzpatrick advising that Toronto Building does not provide payment
instructions nor receive payment for CBC's. | will defer to Revenue Services to provide the Instructions,

May 1, 2023 at 6:06 pm John Longarini (Revenue, City of Toronto) advises: Please see the attached Wire and EFT
transaction information. If required for the EFT, the Revenue Sarvices address i5 5100 Yonge 51 Lower Level,

Toronto OM M2N 5V7. After hours notification of how to make the CRC payment makes it impossible to pay.

May 1, 2023 1:38 PM wire transfer completed per attached, and withdrawn from bank account, therefore the
CBC payment was magde prior to end of business day, NOTE : it took 2 hours 57 minutes for the wir nsfer far
the DC payment to be processed from creation to last action to Receipt by Building Department

May 2, 2023 email at 3:04 am confirmed that all DC and 5.37 payments have been made. Reply from Sean
Fitzpatrick at the City stated: We are having an internal discussion regarding the DC rates paid, Onoce we
complete that discussion, we will either issue the permit or request additienal fees for DC's,

May 18, 2023 -follow up response that Sean |s away and looking after the matter.

May 24, 2023 email from Josh Heisterkamp advising he 5 responding in 52an’s absence and that “The CBC
payment was not received prior to May 1, 2023 and as such the conditional permit was not issued. The CBC
memao dated April 18, 2023 required you to contact John Longarini for payment instructions, it is my
understanding that this was not done before May 1. Accordingly, the conditional permit is ready for issuance
subject to receipt of the additional DC's to reflect the current rates and confirmation from John Langarini that
the CBC amounts have been paid.”

May 24, 2023 instructions for wire transfer advising a further development charges payment of 52,039,501,57 is
owing.

May 24, 2023 email from Arjang Zandnia to Ron Fairbloom detalling City delays and need to rush, and new to
City process as creating unfair result,

Grounds for Appeal;
By-Law 1137-2022 /Municipal Code Chapter 415, Article 1 {Development Charges) provides;

4158 A. Development charges applicable to a development shall be payable and collected on the date a
building permit is issued in respact of the building or structure for which the owner has made a building permit
application,

The City has confirmed that development charges were paid on April 28, 2023 as required and in accordance
with both the By-law and the Development Charges Agreement, however the City did not have the staff
available to issue a permit and did not advise that the permit could not be ssued because the CBC was not paid
until after Spm on a Friday allowing MO OPPORTUNITY to make this payment before the new development
charge rates were to apply. We followed what staff told us and what was required under the Development
Charges Agresment.
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We believe that there was an error in the process used by the City and in how City staff applied Development
Charges By-law. The City failed to inform that the building permit was being held until CBC was paid until after
normal business hours on May 1st. Despite this, the CBC nt was im f
gfternoon of May 1, however, it was not received In the City Bank Account until May 2, We were not given the
opportunity to make this payment by attending at a City building or in any other way, so the City's processing
method Is responsible for the delay in recording the payment. This is clearly evident , since the wire transfer for
the DC payment was completed in precisely 2 hours and 57 minutes.

Toronto enacted By-Law 1139-2022 /Municipal Code chapter 415 Article V| establishing a Community Benefits
Charge. The following provisions in Section 415-48 are relevant;

. The community benefit charge is payable priar to the issuance of the first building permit isseed for the
development or redevelopment.

When the City told us that development charges must be paid prior to the ssuance of the first building permit
they did not tell us that CBC must also be paid wntil it was impossible to do this. We complied with the process
we were told to follow, and were only advised that both charges had to be paid before a building permit could
be izsued after it was too |ate to correct.

We believe that we should be able to rely on what we are told by the zoning examiner and that City staff should
be accountable for ensuring that they provide small companies in particular with the full information and not a
siloed slice of information. No notice was provided that failure to pay the CIB charge in addition to the
development charges owing before the May 1* date would result in being made subject to the new higher
development charges rate. The fees and charges are under different legislation, and we now know are collected
by different departments at the City. It is the same project however and the same building permit application.

Conclusion:

We seek that the Committee exercise Its discretion in these circumstances and correct this error, so that we can
provide the City with these much-needed housing units. We accept that development charges and community
benefils charges must be paid so that the City can provide the services required to support development, It s
not a fact of being paid, as it clearly was, but only 2 fact of when the City decides to accept payments or not, We
appreciate that staff are responding 1o these matters outside of normal Business hours because they are too
busy to respond sooner. However, the penal nature of your decision was strictly policy driven and not in the
spirit of the efforts put forward by City staff and our groug.  The City needs to consider the fairness of these
decisions in the context of all of the facts, and not just by looking at the time of processing at the City’s end.

We also believe that we have been treated unfairly as a result and we are concerned that the additional

development charges the City is asking for, will potentially harm the financial viability and significantly impact
our ability to provide the quality attainable housing that the City so desperately needs,

In closing, we appreciate your timely review of this matter and trust you will do the right thing, the
commansense thing, and cancel this punitive tax, as chearly, this is not in the spirit of good faith approvals
process and clearly, everyone worked diligently to complete this process. The complete lack of a coordinated
City approvals process, timing anound a weekend, and a restricted payment process should not have such
catastrophic results.
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Attachment 5: Revenue Service response letter to 615 Kennedy Road Inc. dated
September 25, 2023

1] ToronTo S

Revenue Services Tal: £16-392-8085
Morth York Civie Centre. LL Casey. Brendonfitorontc o3
5100 Yonge Street weww. toronto.ca

Toronto, Ontaro M2M SVT

September 25, 2023

Wayne Long

615 Kennedy Road Inc.
2-131 Scarsdale Road
Toronto, ON M3B 2R2

Sent via email to: wlong@nahidcorp.com
Dear Wayne,

Re: Development Charges Complaint — 615 Kennedy Road
Building Permit Application No.: 21 250439 BLD 00 NB

| am writing in response to your Section 20 development charges complaint received
July 12, 2023 whera you filed a complaint objecting to the amount of development
charges calculated in relation fo permit issuance.

In your comespondence, you indicated that City staff did not apply the Development
Charges By-law comectly based on the date used to calculate development charges that
were paid in advance of the May 1, 2023 rate increase.

The development charges by-law provides the timing of calculation and payment of
development charges, under Section 415-3. B:

The amount of development charges payable in respect of a development shall
he determined by applying the development charge rates in effect on the date
that a building permit is issued in respect of the building or structure for which the
owner has made a building permit application, unless the applicable development
charge rates are to be determined under Section 26.2 of the Act or on a different
date under an agreement pursuant to Section 27 of the Act;

As payment of the Community Benefits Charges was still outstanding as of the May 1%
DC rate increase, the City was unable to issue the permit and therefore required a re-
calculation of development charges with the effective rates.

In consultation with Tornonto Building and Legal Services, it has been determined that

the development charge amounts were comectly calculated, and the development
charge By-law was comectly applied.
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Linder Section 20 of the Development Charges Act, if you are not satisfied with the
outcome of the review, you have the option to request a hearing. A request for hearing
should be provided in writing to the Office of the Controller. The hearing is conducted by
the City's Executive Committee which will make a recommendation to City Council.

If you are not satisfied with either the City's decision, or the timeliness of the City's
response, you may file with the City Clerk your intention to appeal the issue to the
Ontario Local Planning Appeal Tribunal. You will be reguired to pay a fee to file this
appeal.

Below for yvour reference are the links to:
» the Citv's DC website including DC by-law, applicable rates. and complaint
process
hiftpswww toronto. ca/city-governmentbudget-finances/cCity-
finance/development-charges/

«  City Clerk website for Executive Commities
hitps Awww: toronto. cacity-govemment/accounfability-operations-customer-
senvicelcityv-administration/staff-directory-divisions-and-cusiomer-sanice/city-
clerks-office’

« the Province's Development Charges Act
hitpsAfwww.ontano.cadaws/sfalute/B7d27

« the Province's Local Planning Appeals Tribunal Process.
hitps ot gov.on.ca/contactfocal-planning-appeai-tribunalf

If you have any guestions regarding your options, please contact the Revenue Sernvices
Division, Planning and Policy Development Unit by email at

RS DC CBCadmin@toronto.ca.

Sincerely,

| BB _',-:3"1-:1-*".\ P
Casey Brendon
Director

C: Gabe Szobel, Solicitor
Natasha Zappulla, Deputy Chief Building Official and Director, Toronto Building
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