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DECISION AND ORDER

Decision Issue Date Monday, May 28, 2018

PROCEEDING COMMENCED UNDER subsection 53 (19) of the Planning Act, R.S.O.
1990, c. P.13, as amended (the "Act")

Appellant(s): JANICE PAGE

Applicant: FAIRGLEN HOMES LIMITED

Subject(s): 53(19)

Property Address/Description: 40 BROOKLAWN AVE

Committee of Adjustment Case File Number: 15 128219 000 00 CO

TLAB Case File Number: 17 187520 S53 36 TLAB

Hearing date: Friday, December 15, 2017

DECISION DELIVERED BY S. Gopikrishna

INTRODUCTION AND BACKGROUND

The Applicant, Fairglen Homes Limited, had applied to the Committee of
Adjustment (COA) to sever the property at 40 Brooklawn Avenue and variances for the
houses to be built on the 2 lots. The COA approved the consent and variances at its
meeting held on June 1, 2017. On 26 June 2017, Janice Page, resident at 38
Brooklawn Ave., appealed the severance application respecting 40 Brooklawn Ave ( the
subject property) to the Toronto Local Appeal Body (TLAB).

The first hearing was held on 20 October, 2017. After hearing arguments from
the two Parties expressing an interest in Settlement, the case was adjourned to the 15™
of December, 2017. When adjourned, it wasn’t clear whether the mediation would result
in a Settlement or continue to be a contested hearing. The Decision issued order that:

e The adjournment requested by Parties at the Hearing on 20 October 2017
to attempt Settlement for the Appeal at 40 Brooklawn Avenue be allowed.
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e A hearing date for 15 December, 2017 was set to hear the Settlement
proposal if one is reached, failing which a contested proceeding will be
held on that date to adjudicate the Appeal.

MATTERS IN ISSUE

The issues to be discussed at the time of the 2"? hearing, scheduled for 15
December 2017, were:

1) The Appeal respecting the severance of the property, with specific reference
to the granting of an easement to the owner of 38 Brooklawn Ave. It may be reiterated
that there was no appeal respecting the minor variances approved by the COA
respecting the buildings to be constructed on the 2 severed lots.

2) Whether the Parties had reached a Settlement, failing which the hearing would
be a contested proceeding.

JURISDICTION
Consent — S. 53

TLAB must be satisfied that a plan of subdivision is not necessary for the orderly
development of the municipality pursuant to s. 53(1) of the Act and that the application
for consent to sever meets the criteria set out in s. 51(24) of the Act. These criteria
require that " regard shall be had, among other matters, to the health, safety,
convenience, accessibility for persons with disabilities and welfare of the present and
future inhabitants of the municipality and to,

(a) the effect of development of the proposed subdivision on matters of provincial
interest as referred to in section 2 of the Planning Act;

(b) whether the proposed subdivision is premature or in the public interest;

(c) whether the plan conforms to the official plan and adjacent plans of
subdivision, if any;

(d) the suitability of the land for the purposes for which it is to be subdivided;

(d.1) if any affordable housing units are being proposed, the suitability of the
proposed units for affordable housing;

(e) the number, width, location and proposed grades and elevations of highways,
and the adequacy of them, and the highways linking the highways in the
proposed subdivision with the established highway system in the vicinity and the
adequacy of them;

(f) the dimensions and shapes of the proposed lots;
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(9) the restrictions or proposed restrictions, if any, on the land proposed to be
subdivided or the buildings and structures proposed to be erected on it and the
restrictions, if any, on adjoining land;

(h) conservation of natural resources and flood control;
() the adequacy of utilities and municipal services;
() the adequacy of school sites;

(k) the area of land, if any, within the proposed subdivision that, exclusive of
highways, is to be conveyed or dedicated for public purposes;

() the extent to which the plan’s design optimizes the available supply, means of
supplying, efficient use and conservation of energy; and

(m) the interrelationship between the design of the proposed plan of subdivision
and site plan control matters relating to any development on the land, if the land
is also located within a site plan control area designated under subsection 41 (2)
of this Act or subsection 114 (2) of the City of Toronto Act, 2006. 1994, c. 23, s.
30; 2001, c. 32, s. 31 (2); 2006, c. 23, s. 22 (3, 4); 2016, c. 25, Sched. 4, s. 8 (2).

EVIDENCE

The hearing started at 12:25 PM on the 15" of December, 2017.

Ms. Amber Stewart, counsel and Mr. David McKay, land use planner represented the
Applicants while Ms. Janice Page represented herself as the Appellant.

Ms. Stewart began by stating that her clients had reached a settlement with Ms. Janice
Page, the Appellant. Characterizing the Settlement as “complex”, Ms. Stewart stated
that she wanted to discuss the Settlement before calling on the expert Witness, Mr.
David McKay, to provide evidence. As a result of the Settlement, the Applicants
modified the consent application. The most significant change, from the severance as
approved by the COA, was the inclusion of a consent to convey an easement, in
addition to creating the 2 parcels discussed in the original COA decision. The
underlying reason for the change was to reflect the existing condition where Ms. Page’s
driveway physically encroached onto the subject property over the lot line. The
applicants agreed to give Ms. Page a permanent right to continue having the driveway
where it is presently located. Ms. Stewart pointed out that conveying of an easement is
specifically required under the Planning Act. However, new notice is not required
because the only properties impacted are 38 and 40 Brooklawn Ave. and there is no
change in perception of the properties when seen from the street.

Ms. Stewart then drew my attention to an interesting problem regarding crafting the
language in the Settlement. The conditions respecting the variances, as imposed by
the COA could not be changed because the variances approval was not under appeal;
therefore all changes facilitating the Severance and building of the two properties had
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to be included in conditions imposed on the consent to sever. The Parties had worked
with each other to identify language that facilitated an implementable decision
notwithstanding the stated challenged; however they wanted to be able to “speak to
TLAB to vary the order” if difficulties were encountered.

The Minutes of Settlement, including the Draft Order, were marked as Exhibit 1. Ms.
Stewart explained that the first page consisted of recitals in the form of short
paragraphs, before explaining each of them. The paragraphs in the recitals, reviewed in
sequential order, state that the recitals are true and correct, that an order be issued as
requested in Appendix A , that the written disposition be appended by the Minutes of
Settlement and the obligation of the Parties to call evidence before the TLAB. These
recitals are followed by a paragraph which states that no costs are sought unless
provided otherwise in Appendix A. The next few paragraphs state that Parties will
endeavor to “do whatever it takes to implement the settlement”. Followed by the
Applicant’s being required to provide a week’s notice before construction is
commenced. The last two paragraphs discuss how the settlement is binding on the
successors of the Parties and signing the Minutes in counterparts respectively.

Ms. Stewart then discussed Appendix A which is the Draft Order. She explained that
under the Planning Act, the conditions of consent needed to be cleared before the new
lots are created; they are effectively “pre-conditions” of approval. However, in this case,
there are obligations and conditions which cannot be cleared until after the lots are
created. To address this issue, the conditions that could be cleared before the creation
of lots have been included in the “Conditions” section while what needs to be
implemented after the creation of lots is included in the actual Order. Ms. Stewart then
reviewed the paragraphs in the Draft Order with commentary where appropriate.

According to Ms. Stewart, the 15t operative paragraph of the suggested Order allows for
the application to be amended such that the Easement can be conveyed in favour of 38
Brooklawn; this portion is identified as Part 3 on the draft Reference Plan. The 2"
paragraph states that further notice needn’t be given. The 3™ paragraph provides that
the Appeal is granted in part subject to the conditions of approval requested.

To explain Paragraph 4 of the proposed Order, Ms. Stewart referred to the Draft
Reference Plan and advised that the lot boundaries had not changed from what had
been approved by the COA. What had been “added” was a strip of land, referred to as
Part 3 in the Draft Reference Plan, which represented the surveyed area of the
driveway at 38 Brooklawn where it encroaches onto the subject property. This area is
represented by the easement interested in land to be conveyed to 38 Brooklawn. The
Owner would register the Easement and the Easement Agreement attached as
Schedule B against the retained lot identified as Parts 2 and 3 on the draft Reference
Plan attached Schedule A, at its sole cost and responsibility. Schedule B, according to
Ms. Stewart is a “private matter” between the Parties; it discusses, in sequence, the
Grant of Easement, followed by a description, maintenance, construction, insurance and
indemnification followed by registration on the title The draft Order then states that when
the proposed dwelling is constructed on Part 2 of the draft Reference Plan, the Owner
shall maintain the existing fence on the common lot line and replace the same with a
temporary fence in case it is damaged, such that the rear yard of 38 Brooklawn remains
fully enclosed during the construction.
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The following paragraph, Paragraph 6 of the Draft Order, requires the owner to
construct the buildings substantially in accordance with the Site Plan and Elevations
attached at Schedule C as part of an application for a building permit for construction of
a residential building on Part 2. Paragraph 7 requires that grading and drainage of the
retained lot to be completed substantially in accordance with the grading and drainage
plan attached as Schedule D, subject to modifications by the City of Toronto. After
stating that the Owner will excavate test holes in the central portion of the lot through
retaining the services of a qualified engineer to test for unstable soils or high water
tables, the Draft Order ends with Paragraph 9 which states that the TLAB may be
spoken to in the event that any issues arise with respect to any of the foregoing
requirements.

Ms. Stewart then discussed the next section titled Appendix 1, titled “40 Brooklawn
Avenue- Conditions of Consent Approval.” Ms. Stewart assured me that she was
aware of Practice Direction 1 from the TLAB and that the proposed conditions were
consistent with the Practice Direction and that they had been tailored to the specific
forestry conditions recommended by the City’s Forestry Department. Ms. Stewart
explained the Conditions in sequential order. The 15 paragraph requires the Parties to
enter into an Easement Agreement. Ms. Stewart advised that the Easement Agreement,
attached as Schedule B, has not been signed yet but only initialed. This is because the
addresses were not known and a blank had consequently been left open for the
Reference Plan number. The 2" condition relates to the “trickiness” of the Easement,
and that this agreement be registered on title only on the plot that is burdened, namely
the “south plot” on the draft Reference Plan She reiterated that the easement could not
be registered on title until after the lots are created. The Applicant’s real estate solicitor
will file an undertaking stating that the easement and easement agreement will be
registered on title after the creation of the lots; this will also have to be registered with
the COA.

According to Ms. Stewart, the 3 condition addresses the need to revise the building
permit plans over what was approved by the COA. The conditions imposed by the COA
did not include standard language such as “building in accordance with the plans”.
Therefore, Ms. Stewart advised that minor changes would be made such that they
would not impact the appearance of the dwellings and that the revised plans would be
provided to the Appellant. The Applicant recommended 4 changes to address issues
related to drainage and grading between the two lots.

The 4" condition discusses Schedule D, which is a grading and drainage plan
substantially in accordance with the draft grading plan, to ensure that any proposed
change of grading on Part 2 will not alter the existing drainage patterns at 38 Brooklawn
Ave. -. The drainage plan will also be filed with the COA when it is completed and a
copy will be submitted to the Appellant. Conditions 5 -9 are standard condition which
include the applicant’s submitting a refundable Tree Protection Security Deposit to
guarantee the protection of the City owned trees and compliance by the Owner of the
above conditions within 1 year of the Notice of Decision.

Schedule B is a private matter which focuses on the Easement; this schedule discusses
the Grant of Easement, followed by a description, maintenance, construction, insurance
and indemnification language, followed by registration of the Title
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Ms. Stewart then addressed the details of the modified site plan as listed in Schedule C,
and illustrated all the points made earlier about the changes to the plans. Schedule D is
the plan which will be submitted later after review by an engineer- this is necessary
given the complexity of the final plan. Ms. Stewart concluded this section by
undertaking to resubmit the whole exhibit after it was ready.

Ms. Stewart then stated that she was prepared to bring in her expert witness, Mr.
McKay and requested me for advice on how to accelerate the hearing since the Parties
were in agreement.

| responded that instead of Ms. Stewart’s walking Mr. McKay through his CV and work
experience, we could swear him as an Expert Witness subject to any questions from
Ms. Page. Ms. Page had no questions for Mr. McKay. Mr. David McKay was sworn is an
Expert Witness.

Mr. McKay began with a description of the Neighbourhood. He stated that 40 Brooklawn
Avenue is located in the former city of Scarborough in the Cliffcrest neighbourhood. To
define the Study Area, Mr. McKay took into consideration the following :

e The mixed-use area along Kingston Road to the north;

The Scarborough Bluffs and natural area to the south and south east;

e The institutional uses to the west (St. Augustine’s Seminary of Toronto, Blessed
Cardinal Newman Catholic School, St. Theresa Shrine Catholic School)

e Similar block patterns, lot configuration, lot size, and building types; and

e Proximity to the subject lands

According to Mr. McKay, the neighbourhood consists primarily of one and two storey
single detached dwellings. It is not, static because it has experienced new construction
and investment either through complete new builds or renovations. To this extent, there
have been 149 variance and consent applications within 1,000 m of the subject lands
since 2007. The neighbourhood streetscape mainly consists of landscaped front yards
with the majority having paved parking pads leading to either a paved front or side yard
area or integral garage. The majority of houses have slightly raised front doors with a
minimal number of steps leading up to an either covered or uncovered front porch with
the front doors facing the streets. A number of properties in the neighbourhood and area
of study have an integral garage facing the street. .

Describing the subject property itself, Mr. McKay said that 40 Brooklawn Ave. is located
on the west side of Brooklawn Avenue, at the south west corner of Barkdene Hills and
Brooklawn Avenue. Directly across Brooklawn Avenue to the east is a naturalized area,
which forms part of the Scarborough Bluffs. The subject site, as it exists today, has a lot
area of 827.81 sq. m (8,911 sq. ft.), a lot frontage of 28.49 m (93.47 ft.) on Brooklawn
Avenue (as measured at the front yard setback), a flankage of 35.87 m (118 ft.) along
Barkdene Hills, and a lot depth of 38.83 m (127 ft.).

The subject lands currently have a reverse pie shape due to the road alignment of
Barkdene Hills. A one-and-a-half storey dwelling currently exists on the subject lands,
which is proposed to be demolished. Two single detached dwellings are proposed on
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the proposed two lots. With the proposed consent, the subject property would be split
into two lots with lot areas of 362.28 sq. m (Part 1) and 411.31 sq. m (Part 2), frontages
(as measured at the front yard setback) of 17.82 m (Part 1) and 10.67 m (Part 2) (based
on the Draft R-Plan submitted with consent application, B014/15SC).

The variances approved by the COA accommodate construction of single detached
dwellings on the Parts so created.

The proposal looks to sever the subject lands into two residential lots and construct two
new two-storey single-detached dwellings with integral garages on the newly created
lots. McKay then delineated the history of the application. He stated that a
memorandum from City of Toronto Development Engineering Department was
prepared, dated March 9, 2017, which stated that staff had no concerns with the
proposed severance and the requirements/conditions of the severance could be
satisfied through the Building Permit process. A memorandum from the City's Ravine
and Natural Feature Protection (“RNFP”) department was prepared, dated March 9,
2017,stating that RNFP had no objections to the applications, subject to obtaining a
ravine permit of clearance from RNFP prior to the issuance of a demolition and/or
building permit. The Urban Forestry Department also prepared a memorandum in
relation to the requested variances and consent application, dated March 14, 2017,
where it did not object to the requested consent and recommended that conditions be
applied to the Consent and Minor Variance applications, which include standard
conditions.

As discussed earlier, the Application was approved by the COA before the Consent to
Sever component was appealed by the Appellant, Ms. Page. Mr. McKay then gave
evidence on the compatibility of the proposed severance with Section 51(24) of the
Planning Act. By way of editorial comment, the clause from Section 51(24) is provided
in bolded letters, followed by an explanation.

a) the effect of development of the proposed subdivision on matters of provincial
interest as referred to in section 2;

Under Section 3(5)(a) of the Planning Act ,a decision of the TLAB that affects a planning
matter, including consent applications, is to be consistent with the Provincial Policy
Statement 2014 (“the PPS”). The PPS directs development to established built-up areas
where there is exiting municipal infrastructure. The approval of the proposed consent
would permit redevelopment and moderate intensification within a built-up area, which is
compatible with adjacent uses and looks to utilize existing infrastructure. Mr. McKay
then discussed the Growth Plan (2017), and its application to the subject site. The
Growth Plan sets out broad policies for the development of urban areas in the Greater
Golden Horseshoe, including the promotion of compact urban form through the
intensification of existing urban areas, and the provision of a full range of housing. The
intent is to better use land and infrastructure to avoid the outward expansion of our
communities, which is satisfied, he suggests, by the proposal as a result of the
intensification and reliance on existing infrastructure.

51(24)(b) whether the proposed subdivision is premature or in the public interest;
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In Mr. McKay’s opinion, the proposed consent was not premature because the proposal
could be adequately serviced based on existing services. The proposed consent was
also in the public interest as it allows for a moderate intensification of the lands in a form
compatible with the surrounding neighbourhood

51(24)(c) whether the plan conforms to the official plan and adjacent plans of
subdivision, if any;

According to Mr. McKay, the proposed lots are appropriate and conform to the
surrounding plan of subdivision in terms of lot pattern, lot area and lot frontage.
Relative to the Official Plan, the subject lands are designated by the Official Plan as
‘Neighbourhoods. Mr. McKay continued to state that the “Neighbourhoods” designation
is intended to provide a full range of residential uses, including detached houses, semi-
detached houses, duplexes, triplexes and townhouses that are four storeys or less. The
requested consent to sever the subject lands within the “Neighbourhoods” designation
is in keeping with the existing single detached dwellings and general lot size and pattern
that exists within the neighbourhood. As noted in Chapter 2.3, Neighbourhoods are
considered to be physically stable areas but not static. They are not to be “frozen in
time” which has manifested itself through 149 variance and consent applications within
1,000 m of the subject lands, since 2007.

The Official Plan requires development to “fit harmoniously” within its existing and
planned context, as noted Section 3.1.2. In Mr. McKay’s opinion, the proposed
development could co-exist in harmony with the existing community because it did not
cause unacceptable adverse impacts of a planning nature by respecting the massing
and street proportions, possessed a scale. Proportion and use of material appropriate in
character and appearance of the neighbourhood is intended. A design is provided for
adequate light and privacy and adequately limited shadow impacts. Mr. McKay then
referred to Policy 4.1.5 (b), and pointed out that the proposed configuration of the lots
will continue to maintain frontage along Brooklawn Avenue because all of the dwellings
are orientated to front onto Brooklawn Avenue. He also noted that although the majority
of properties are rectangular in shape, the proposed triangular shape of Part 1 is not
without precedent within the neighbourhood. According to Mr. McKay, there are six (6)
lots (not including the subject property) within the neighbourhood that are irregular or
triangular in shape

51(24)(d) the suitability of the land for the purposes for which it is to be subdivided,;

According to Mr. McKay, the lands are suitable for the proposed consent because they
facilitate a pair of single detached houses to be constructed, in keeping with the
character of the neighbourhood and are compatible with surrounding land uses. He also
pointed out that the proposed consent will implement the approved zoning provisions
(as varied) for the subject lands.

51(24)(e) the number, width, location and proposed grades and elevations of
highways, and the adequacy of them, and the highways linking the highways in the
proposed subdivision with the established highway system in the vicinity and the
adequacy of them:
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Mr. McKay stated that the proposed lots wold have sufficient frontage on a public street
system to accommodate appropriate vehicular access to the proposed lots

51(24)(f) the dimensions and shapes of the proposed lots;

According to Mr. McKay, the dimensions and shapes of the proposed lots are
appropriate and in keeping with the lot areas and lot frontages in the neighbourhood.
The proposed lot areas allow for an efficient, appropriate and reasonable housing form
to be developed on the proposed lots while providing for a moderate level of
intensification.

51(24)(g) the restrictions or proposed restrictions, if any, on the land proposed to be
subdivided or the buildings and structures proposed to be erected on it and the
restrictions, if any, on adjoining land,;

Mr. McKay reiterated that the development on the proposed lots will conform to the
Zoning By-laws affecting the subject land, as varied.

51(24)(h) conservation of natural resources and flood control

Mr. McKay said that this condition had been fulfilled because the City Urban Forestry
and Ravine Protection staff had raised no concerns with the proposed development of
the lands, as proposed, subject to required permits being obtained

51(24)(i) the adequacy of utilities and municipal services;

Mr. McKay opined that he proposed lots could be adequately serviced with utilities and
municipal services, as confirmed by City Engineering staff.

51(24)(j) the adequacy of school sites;

Mr. McKay pointed out that no concerns had been raised by either school board relative
to school site adequacy.

51(24)(k) the area of land, if any, within the proposed subdivision that, exclusive of
highways, is to be conveyed or dedicated for public purposes-

Mr. McKay pointed out that no parcels of land are to be conveyed to the City.

51(24)(l) the extent to which the plan’s design optimizes the available supply, means
of supplying, efficient use and conservation of energy; and

Mr. McKay opined that the proposed lot creation utilized the lands efficiently and
allowed for a moderate form of intensification, which is in keeping with the character of
the area and is compatible with adjacent land uses. The proposed lot pattern thereby
optimizes and efficiently utilizes energy

51(24)(m) the interrelationship between the design of the proposed plan of
subdivision and site plan control matters relating to any development on the land, if
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the land is also located within a site plan control area designated under subsection
41 (2) of this Act or subsection 114 (2) of the City of Toronto Act, 2006.

Mr. McKay stated that the property at 40 Brooklawn was not under Site Plan control by
the City of Toronto.

Based on the above analysis, Mr. McKay concluded that the proposed consent met the
criteria of Section 51(24) of the Planning Act and advised TLAB to approve the consent
to sever the land, because the requested consent was in the public interest and was
consistent with Provincial Policies, the Official Plan and was compatible with
surrounding land uses and consistent with the considerations identified in Section
51(24) of the Planning Act.

Ms. Page stated that she had no questions for Mr. McKay. Ms. Stewart provided her
closing argument which echoed Mr. Mc.Kay’s comments and conclusions. She also
stated that the "redlined” Engineering drawing, as appeared on Page 27, of Exhibit 1.
would be updated.

On 24 April, 2018, prior to the release of this decision, the Applicants forwarded a copy
of the signed grading plan (Schedule D), which enabled me to proceed with issuing this
decision.

ANALYSIS, FINDINGS, REASONS

As stated earlier, the Parties arrived at a Settlement of which the main outcome was the
granting of the Easement, enabling the Appellant to have continued lawful and
recognized access to her driveway, which encroached onto the property at 40
Brooklawn, over the lot line. As pointed out by Ms. Stewatrt, it is recognized that
Schedule B can’t be signed till the TLAB order is issued, the severance is completed
and the new addresses issued by the City.

The uncontroverted evidence of Mr. McKay is accepted in its entirety. He provided
evidence on the compatibility of the project with higher level Provincial Policies and the
City of Toronto’s Official Plan Policy before an exposition of Section 51(24). What
makes this case interesting and unusual is that the Appeal was restricted to the consent
and not the variances; consequently the conditions of approval for the Consent had to
anticipate any possible impact on the variances and address them through the consent
conditions. The fortuitous oversight in the COA decision about not requiring the
applicants to “build in substantial accordance with the Plans and Elevations” provided
the Parties an opportunity to insert changes to the Plans that will allow for the project to
move forward while respecting the Appellants’ requests. The proposed Conditions of
approval, speak to the specific requirements of the Forestry Department.

The Minutes of Settlement, are appended to the Order, as requested by the Parties.
The Consent to Sever Appeal is approved in part, to reflect the granting of the
Easement and associated changes.
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DECISION AND ORDER
The Toronto Local Appeal Body orders as follows:

1. The application for consent is amended to include consent to convey a
permanent easement or a right of way in favour of lands municipally known as 38
Brooklawn Avenue, in the City of Toronto (“38 Brooklawn”), on the lands
identified as Part 3 on the draft Reference Plan attached hereto as Schedule A.

2. The amendment to the application in paragraph 1 is considered minor such that
further notice does not need to be circulated.

3. The Appeal is allowed in part and provisional consent is granted as amended, for
the creation of Parts 1, 2 and 3 on Schedule A,, but final approval of the
application as amended shall be subject to the fulfilment or security of the
conditions, as set out in Appendix 1.

4. The Owner shall register the easement and Easement Agreement attached as
Schedule B against the retained lot identified as Parts 2 and 3 on the draft
Reference Plan attached as Schedule A, all at the sole cost and responsibility of
the Owner. A copy of the registered easement and Easement Agreement shall
be delivered to the Appellant and a copy of the registered easement and a fully
executed Easement Agreement shall be filed with the Committee of Adjustment.

5. During construction of the proposed dwelling on Part 2, the Owner shall either
maintain the existing fence on the common lot line between the rear yard of the
38 Brooklawn lands and the rear yard of Part 2, or if the fence is damaged or is
required to be removed, the Owner shall install a temporary fence in accordance
with the City of Toronto by-laws, so as to ensure that the rear yard of the 38
Brooklawn lands remains fully enclosed during construction. If the Owner has
removed the permanent fence and installed a temporary fence, then within 30
days after occupancy of the new dwelling, weather permitting, the Owner shall, at
his own expense, install a new fence on the common lot line similar in quality to
the existing fence. If the weather does not permit the installation of a new fence
within 30 days of occupancy, the new fence shall be installed no later than May
31 in the year following occupancy. For greater certainty, the Owner shall ensure
that at all times both during and after construction of the proposed dwelling on
Part 2, the rear yard of the 38 Brooklawn lands is kept fully enclosed.

6. The Owner shall file plans substantially in accordance with the Site Plan and
Elevations attached at Schedule C hereto as part of an application for a building
permit for construction of a residential building on Part 2. At the time of filing the
application to the Chief Building Official for a building permit, the Owner shall
provide a copy of the said plans and elevations including the grading plan as
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stamped by a qualified professional engineer, at the Owner’s sole expense, to
the Appellant.

7. The grading and drainage for the retained lot (Parts 2 and 3 on the draft
Reference Plan attached as Schedule A) shall be completed substantially in
accordance with the grading and drainage plan attached as Schedule D, subject
to any modifications required by the City of Toronto.

8. After demolition of the existing dwelling, at the commencement of excavation, the
Owner shall excavate test holes in the central portion of the lot so as to ensure
the discovery of any site conditions that may require additional review by a
gualified engineer, such as unstable soils or a high water table. If any such site
conditions are discovered, the Owner shall ensure that a qualified engineer is
retained to review the site and recommend any additional measures required for
construction of the new dwelling on Part 2.

This Decision and Order is independent of, but may read in conjunction with the
final decision of the Committee of Adjustment in respect of variances granted to
the lands and parcels identified on Schedule A.

The Toronto Local Appeal Body may be spoken to in the event that any issues arise
with respect to any of the foregoing.

X

S. Gopikrishna

Panel Chair, Toronto Local Appeal Body
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( )

Toronto Local Appeal Body

EXHIBIT #1 REVIEWED

By Toronto Local Appeal Body at 12:14 pm, Dec 15, 2017
Case File Number: 17 187520 S53 36

Property Address: 40 Brooklawn Ave
\Date Marked: December 15, 2017 ) MINUTES OF SETTLEMENT

BETWEEN:

FAIRGLEN HOMES LIMITED
(the “Owner”)
-and -
JANICE LYN PAGE

(the “Appellant”)

WHEREAS the Owner is the owner of the property municipally known as
40 Brooklawn Avenue, in the City of Toronto (the “Subject Property”);

AND WHEREAS the Appellant is the owner of the property municipally known as

38 Brooklawn Avenue, in the City of Toronto (“38 Brooklawn”);

AND WHEREAS the Owner filed an application bearing file no. B014/15SC for
consent to sever the Subject Property into two parcels (the “Consent Application”);

AND WHEREAS on June 1, 2017, the Scarborough Panel of the Committee of

Adjustment (“the Committee”) approved the Consent Application;

AND WHEREAS the Appellant filed an appeal of the Consent Application to the
Toronto Local Appeal Body (“the TLAB”) bearing Case File No. 17 187520 S52 36
TLAB (the “Appeal’);

AND WHEREAS the Owner and the Appellant (collectively “the Parties”) have
agreed to settle the Appeal on the terms and conditions as set out in these Minutes

of Settlement (“Minutes”);
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NOW THEREFORE, in consideration of the sum of $2.00, and the mutual
covenants and obligations contained herein, the receipt and sufficiency of which is

hereby acknowledged, the Parties hereby covenant and agree as follows:

1.

2.

The Recitals above are true and correct and form part of these Minutes.

The Parties agree to request the TLAB to issue an Order on consent in the

form attached at Appendix A as a settlement of the Appeal.

The Parties agree that they shall jointly request that the TLAB append these

Minutes of Settlement to its Decision.

The Owner shall call evidence at the hearing in support of the Order as

requested by the Tribunal.

Except as otherwise provided in the Order as attached at Appendix A, the
Parties agree that they shall bear their own costs of the TLAB proceedings,
including the preparation of these Minutes and the preparation of the

easement agreement.

The Parties undertake to do all acts and things and to execute all further
documents, including making, executing, delivering or causing to be made,
executed and delivered, all such further acts, deeds, assurances, and things
as reasonably required to carry out the true intent and meaning of these
Minutes.

If the Tribunal approves the Order substantially as attached at Appendix A,
the Owner shall give the Appellant one (1) week’s written notice prior to
commencing construction of a building on Part 2.

The Parties agree that all of the covenants, rights, duties, provisions,
conditions and obligations herein contained shall enure to the benefit of and
be binding upon each of the Parties and their respective successors, agents,
and assigns.



9. These Minutes may be signed in separate counterparts.

IN WITNESS WHEREOF the Parties have executed these Minutes of Settlement in

the City of Toronto as of the dates set out below.

s =

Date: December 15, 2017 DS c/s
Fairglen Homes Limited
Name: John Perciasepe
Position: President
| have authority to bind the corporation

In witness whereof signed this
15" day of December, 2017

%Hﬁ/ %jfﬂ Zv / s
WitneSs: Kim Fawcett Smith anice Lyn Page @/
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TORONTO LOCAL APPEAL BODY

PROCEEDINGS COMMENCED UNDER subsection 53(19) of the Planning Act,
R.S.0. 1990, c. P. 13, as amended

Appellant: Janice Page

Applicant: Fairglen Homes Limited
City of Toronto Representative:  N/A

Subject: 53(19)

Property Address/Description: 40 BROOKLAWN AVE
Committee of Adjustment File

Number: 15128219 000 00 CO (B014/15SC)
TLAB Case File Number: 17 187520 S52 36 TLAB
ORDER

A settlement of the appeal by the Appellant, Janice Lyn Page, (the “Appeal”)
in respect of an application made by the Applicant on behalf of the Owner, Fairglen
Homes Limited, for a consent to sever the lands municipally known as 40
Brooklawn Avenue in the City of Toronto (the “Application”) was heard this 15" day
of December, 2017 in the City of Toronto.

Upon reading the Minutes of Settlement, hearing the evidence and the

submissions of the parties, the Toronto Local Appeal Body orders as follows:

1. The Application is amended to include a request for consent to convey a
permanent easement to allow a right of way in favour of lands municipally
known as 38 Brooklawn Avenue, in the City of Toronto (“38 Brooklawn”), on
the lands identified as Part 3 on the draft Reference Plan attached hereto as
Schedule A.

2. The amendment to the Application is minor such that further notice does not
need to be circulated, in accordance with s. 45(18.1.1) of the Planning Act,
R.S.0. 1990, c. P.13.



The Appeal shall be allowed in part and provisional consent is granted, but
final approval of the Application as amended shall be subject to the

conditions as set out in Appendix 1.

The Owner shall register the easement and Easement Agreement attached
as Schedule B against the retained lot identified as Parts 2 and 3 on the
draft Reference Plan attached as Schedule A, all at the sole cost and
responsibility of the Owner. A copy of the registered easement and
Easement Agreement shall be delivered to the Appellant and a copy of the
registered easement and a fully executed Easement Agreement shall be

filed with the Committee of Adjustment.

During construction of the proposed dwelling on Part 2, the Owner shall
either maintain the existing fence on the common lot line between the rear
yard of the 38 Brooklawn lands and the rear yard of Part 2, or if the fence is
damaged or is required to be removed, the Owner shall install a temporary
fence in accordance with the City of Toronto by-laws, so as to ensure that
the rear yard of the 38 Brooklawn lands remains fully enclosed during
construction. If the Owner has removed the permanent fence and installed
a temporary fence, then within 30 days after occupancy of the new dwelling,
weather permitting, the Owner shall, at his own expense, install a new fence
on the common lot line similar in quality to the existing fence. If the weather
does not permit the installation of a new fence within 30 days of occupancy,
the new fence shall be installed no later than May 31 in the year following
occupancy. For greater certainty, the Owner shall ensure that at all times
both during and after construction of the proposed dwelling on Part 2, the

rear yard of the 38 Brooklawn lands is kept fully enclosed.

The Owner shall file plans substantially in accordance with the Site Plan and
Elevations attached at Schedule C hereto as part of an application for a

building permit for construction of a residential building on Part 2. At the



Date:

time of filing the application to the Chief Building Official for a building
permit, the Owner shall provide a copy of the said plans and elevations
including the grading plan as stamped by a qualified professional engineer,

at the Owner’s sole expense, to the Appellant.

The grading and drainage for the retained lot (Parts 2 and 3 on the draft
Reference Plan attached as Schedule A) shall be completed substantially in

accordance with the grading and drainage plan attached as Schedule D,

subject to any modifications required by the City of Toronto.

After demolition of the existing dwelling, at the commencement of
excavation, the Owner shall excavate test holes in the central portion of the
lot so as to ensure the discovery of any site conditions that may require
additional review by a qualified engineer, such as unstable soils or a high
water table. If any such site conditions are discovered, the Owner shall
ensure that a qualified engineer is retained to review the site and
recommend any additional measures required for construction of the new
dwelling on Part 2.

The Toronto Local Appeal Body may be spoken to in the event that any

issues arise with respect to any of the foregoing.

S. Gopikrishna



1.

APPENDIX 1
40 Brooklawn Avenue — Conditions of Consent Approval

The Owner and the Appellant shall enter into an Easement Agreement for the
permanent easement referred to in Paragraph 1 above, in accordance with the
draft Easement Agreement attached as Schedule B, except that minor technical
amendments can be made prior to execution to insert the instrument number of
the Reference Plan, once deposited, and to correctly identify the municipal
address assigned to the retained lot identified as Parts 2 and 3 on the draft

Reference Plan attached as Schedule A.

The Owner’s real estate solicitor shall file an undertaking with the Committee of
Adjustment to register the easement and the Easement Agreement on title to the
retained lot identified as Parts 2 and 3 on the draft Reference Plan attached as
Schedule A, as the first instrument on title, immediately after registering the
Transfer to create the two new lots and confirm that a copy of the undertaking has

been provided to the Appellant.

The plans submitted as part of the building permit application for the new dwelling
on the retained lot identified as Parts 2 and 3 on the draft Reference Plan attached
as Schedule A shall be substantially in accordance with the Site Plan and
Elevations attached hereto as Schedule C. For the purpose of clearing this
condition prior to issuance of the Certificate, such revised plans shall be filed with
the Committee of Adjustment, and the Owner shall confirm that a copy has been
provided to the Appellant. For greater certainty, the revised Site Plan and

Elevations shall include the following:

i. The driveway shall be located on the north side of Part 2 and adjacent to
Part 1;



ii. The stair access to the front entrance to the building proposed to be
constructed on Part 2 shall turn northwards towards the driveway, as

shown on the Site Plan and the Front Elevation attached at Schedule C;

iii. The basement shall be configured so as to ensure that a basement
window well shall not encroach into the permanent easement referred to

in Paragraph 1 of this Order;

iv. There shall be no window on the most westerly 6.0 m of the 2" floor of
the south wall of the proposed building to be constructed on Part 2. For
greater certainty, all windows shown on the attached Left Side Elevation

(South) are permitted.

4. The Owner shall submit a grading and drainage plan substantially in accordance
with the draft grading and drainage plan attached hereto as Schedule D, certified
by a qualified professional engineer, which confirms that any proposed change of
grading on Part 2 will not alter the existing drainage patterns on the 38 Brooklawn
lands. The grading and drainage plan shall further confirm that any sump pump
installed in the building proposed to be constructed on Part 2 will not drain onto
the 38 Brooklawn lands. For the purpose of clearing this condition prior to
issuance of the Certificate, the Owner shall file the proposed grading and drainage
plan with the Committee of Adjustment and confirm that a copy has been provided
to the Appellant. The final grading and drainage plan shall be subject to any
revisions required by the appropriate department of the City of Toronto.

5. The Owner shall submit to the Committee of Adjustment confirmation of payment
of outstanding taxes to the satisfaction of Revenue Services Division, Finance

Department.

6. Municipal numbers for the subject lots indicated on the applicable Registered Plan
of Survey shall be assigned to the satisfaction of the Manager of Land and

Property Surveys, Engineering Services, Engineering and Construction Services.



Contacts: John House, Supervisor, Land and Property Surveys, at 416-392-8338;
jhouse@toronto.ca, or his designates, Elizabeth Machynia, at 416-338-5029;
emachyni@toronto.ca, John Fligg at 416-338-5031; jfligg@toronto.ca

. Two copies of the registered reference plan of survey integrated to NAD 83 CSRS
(3 degree Modified Transverse Mercator projection), delineating by separate Parts
the lands and their respective areas, shall be filed with the Manager of Land and
Property Surveys, Engineering Services, Engineering and Construction Services.
Contact: John House, Supervisor, Land and Property Surveys, at 416-392-8338;

jhouse@toronto.ca.

. Three copies of the registered reference plan of survey satisfying the
requirements of the Manager of Land and Property Surveys, Engineering
Services, Engineering and Construction Services shall be filed with the Committee

of Adjustment.

. The following conditions shall be fulfilled to the satisfaction of the Supervisor,
Urban Forestry, Tree Protection and Plan Review, Scarborough District:

i. The applicant shall submit to Urban Forestry a refundable Tree
Protection Security Deposit in the amount of $5,030.36 in the form of
renewable letter of credit or other form acceptable to the General
Manager of Parks, Forestry and Recreation to guarantee the protection
of the City owned trees to be retained fronting the site or adjacent to the
site, as per the City's Tree Protection Policy and Specifications for
Construction near Trees and the City of Toronto Municipal Code
Chapter 813, Article Il.

ii.  Where there are no existing street trees, the applicant shall provide to
Urban Forestry a payment in lieu of planting one street tree on the City
road allowance abutting each of the sites involved in the application.

The number of trees required to be planted is one (1) and the current



cost of planting each tree is $583.00. Payments shall be made payable
to the Treasurer, City of Toronto and sent to Urban Forestry,
Scarborough Civic Centre, 150 Borough Drive, 5th floor, Toronto,
Ontario, M1P 4N7.

10. Within ONE YEAR of the date of the giving of this notice of decision by the
Toronto Local Appeal Body, the Owner shall comply with the above-noted
conditions and prepare for electronic submission to the Deputy Secretary-
Treasurer, the Certificate of Official, Form 2 or 4, O. Reg. 197/96, referencing
either subsection 50(3) or (5) or subsection 53(42) of the Planning Act, as it

pertains to the conveyed land and/or consent transaction.



Schedule A — Draft Reference Plan
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Schedule B — Easement Agreement



Driveway Easement Agreement
BETWEEN:

FAIRGLEN HOMES LIMITED
(the “Grantor”)
-and -
JANICE LYN PAGE

(the “Grantee”)

WHEREAS the Grantor is the owner of the property identified as Parts 2 and 3 on
Registered Reference Plan No. (referred to herein as “40A Brooklawn”,
which may not reflect the ultimate municipal address assigned to Parts 2 and 3), attached
hereto as Schedule A (“the Reference Plan”);

AND WHEREAS the Grantee is the owner of the property municipally described as
38 Brooklawn Avenue;

AND WHEREAS a portion of the driveway for 38 Brooklawn Avenue encroaches on
40A Brooklawn Avenue (“the Driveway Encroachment Area”), and the Grantee uses the
Driveway Encroachment Area for the purpose of vehicular and pedestrian ingress and
egress to 38 Brooklawn Avenue, and for the purpose of parking motor vehicles;

AND WHEREAS the Driveway Encroachment Area is more particularly shown as Part 3 on
the Reference Plan (hereafter be referred to as “Part 3”);

AND WHEREAS Part 3 is a stratified parcel with dimensions of 1.2 m by 12.22 m, extending
0.3 m below grade and 3.0 m above grade.

AND WHEREAS the Grantor agrees to impress upon 38 Brooklawn Avenue and 40A
Brooklawn Avenue certain covenants, rights-of-way and restrictions regarding the use,
access and maintenance of Part 3, which shall enure to the benefit of and be binding upon
the successors and assigns of the Grantor and the Grantee;

NOW THEREFORE, in consideration of the sum of $2.00 and for other good and valuable
consideration, the sufficiency of which is hereby acknowledged, the Grantor and the
Grantee (“the Parties”) agree as follows:

Grant of Easement:

1. Subject to the terms of this Agreement, the Grantor grants to the Grantee an
exclusive permanent easement over Part 3 on the Reference Plan, on the terms and
conditions set forth in this Agreement. Accordingly, 38 Brooklawn Avenue shall be



the “dominant tenement”, the beneficiary of the easement, and 40A Brooklawn
Avenue shall be the “servient tenement”, burdened by the easement.

Description of Easement:

2.

The easement granted in this Agreement is an easement for the purpose of vehicular
and pedestrian access to and egress from 38 Brooklawn Avenue, and for the parking
of motor vehicles.

The Grantee and her authorized visitors to 38 Brooklawn Avenue shall be entitled to
use Part 3 for pedestrian and motor vehicle access to and egress from 38 Brooklawn
Avenue.

The Grantee and her authorized visitors to 38 Brooklawn Avenue shall be entitled to
use Part 3 for the parking of motor vehicles.

The Grantor shall be permitted to use the easement for the purpose of access to and
egress from the side and rear yard of 40A Brooklawn Avenue. The Grantor shall also
be permitted to temporarily interrupt the use of the portion of the easement
adjacent to the dwelling to be constructed on Part 2 in order to complete any repairs
to or maintenance of the dwelling, for a period of time that is reasonably necessary
to complete the repairs or maintenance, without the consent of the Grantee, upon
giving a minimum of 7 days’ written notice of intent to perform such repairs or
maintenance.

The Parties shall not obstruct or restrict the use of any at-grade portion of Part 3
with any permanent building or structure, except for the projection of window sills
at the first floor. For greater certainty, nothing in this Agreement is intended to
prevent the Grantor from installing any structures above or below Part 3.

Maintenance of Easement

7.

Subject to any requirements of the City of Toronto or other permitting agency, the
driveway on Part 3 shall be maintained in a serviceable, neat and acceptable manner
and in a manner so that the overall appearance of said driveway is uniform.

The use of Part 3 may be temporarily interrupted by either of the Parties in order to
complete such repairs and maintenance of the driveway as may be reasonably
necessary without the consent of the other, upon giving a minimum of 7 days’
written notice of intent to perform such repairs.

Subject to the provisions of paragraph 12, the Grantee shall be financially
responsible for the ongoing repair and maintenance of the driveway on Part 3,
including overlay and sealing of the driveway.

10. The Parties may establish and assign additional maintenance, insurance, and other

obligations to each other that may be mutually acceptable without an amendment of
this Agreement.



Construction

11. After commencement of construction, and subject to any unforeseen delays, the
Grantor will substantially complete construction of the new dwelling on Part 2
within 12 months. During construction of the proposed dwelling on Part 2, the
Grantor shall be permitted to interrupt access to Part 3 to complete any stage of
construction, including without limiting the generality of the foregoing, excavation,
foundations, backfilling, masonry, or landscaping. The Grantor will make reasonable
efforts to limit the obstruction of Part 3 to the extent practically required to
complete any single phase of construction, so as to provide access to the Grantee
over part or all of Part 3 for parking when feasible. Such efforts may include the
relocation of construction fencing and/or temporary repairs or patching to the
surface of Part 3. The Grantor will provide a minimum of 24 hours’ notice to the
Grantee electronically or by personal service prior to interrupting access.

12.The Grantee acknowledges that the driveway on Part 3 will be damaged during
construction. Following completion of construction, and subject to the cooperation
of the Grantee, the Grantor shall be responsible at his sole cost for repaving with
new asphalt the entirety of the Grantee’s driveway, including Part 3, so as to ensure
a uniform appearance.

Insurance and Indemnity

13.The Parties shall advise their respective property insurers of the granting of the
easement and of the rights and obligations contained herein, and shall provide
copies to one another of their written notice to their respective insurers.

14. The Grantee will indemnify the Grantor for any claims filed by an owner or occupant
of, or visitor to, 38 Brooklawn Avenue who utilizes Part 3 for any purpose and who
files a claim against the Grantor.

Registration on Title

15. The covenants, rights-of-way and restrictions set out in this Agreement shall enure
to the benefit of and be binding upon any successors in title to 38 Brooklawn Avenue
and 40A Brooklawn Avenue, and shall be restrictions which run with the land to the
extent permitted by law.

16.This Agreement shall be registered on title to 38 Brooklawn Avenue and 40A
Brooklawn Avenue.

Notice

17.Unless otherwise provided, notice may be delivered under this agreement by
personal service, or by registered mail to 38 Brooklawn Avenue or 40A Brooklawn
Avenue. Notwithstanding any other section to the contrary, any required notice



period may be abbreviated in order to complete any repairs and/or maintenance on
an emergency basis.

The Parties have each executed this Agreement as of the date noted below:

Date: December 15, 2017 c/s
Fairglen Homes Limited
Name: John Perciasepe
Position: President
| have authority to bind the corporation.

In witness whereof signed this 15th
day of December, 2017

I/'s

Witness: Janice Lyn Page
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Schedule C — Revised Site Plan and Elevations
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Schedule D - Draft Grading and Drainage Plan
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