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DECISION AND ORDER 

Decision Issue Date Friday, May 27, 2022 

PROCEEDING COMMENCED UNDER subsection 45(1) of the Planning Act, R.S.O. 1990, 

c. P.13, as amended 

Appellant(s):  KANKU SABRINA MOELLA MUDINGAY 

Applicant:  ASHFORD CALDERDALE GROUP INC 

Property Address/Description:  95 LAWTON BLVD 

Committee of Adjustment Case File Number:  21 186037 STE 12 MV (A1091/21TEY) 

TLAB Case File Number:  21 247305 S45 12 TLAB 

Hearing date: Monday, May 16, 2022 

DECISION DELIVERED BY TLAB Panel Member S. Makuch 

REGISTERED PARTIES AND PARTICIPANT 

Appellant    Kanku Sabrina Moella Mudingay 

Applicant    Ashford Calderdale Group Inc. 

 

 

INTRODUCTION 

 
This is an appeal from a decision of the Committee of Adjustment granting variances to 

permit the reconstruction and vertical extension of the existing lobby of the apartment 

building at 95 Lawton Blvd. The appellant is the tenant of the only unit in the building 

which will be adversely affected by the reconstruction and extension. That unit, which is 

on the second floor, must be vacated during construction and a window in the living 

room of the unit will be closed up permanently.  

 

BACKGROUND 
 

Two of the variances set out in Appendix 1 allow the reconstruction and the vertical 

extension, which is to be in front of the appellant’s unit, to be located closer to the south 
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and west lot lines than permitted by the bylaw, although no closer to those lot lines than 

the existing lobby.   The variances permitting the vertical extension to be closer to the 

south and west lot lines results in the loss of the window. The vertical extension also 

results in the need to vacate the property during construction as the new roof on the 

lobby is to be linked to the second floor unit. 

 

MATTERS IN ISSUE 
 

As with all variance appeals before TLAB, the issue is whether the variances meet the 
four tests of the Planning Act and the requisite provincial policies. This case is made 
more complex by the fact that the appeal is brought by the tenant of a unit in the 
building. Added to the standard issues therefore is the question of whether a tenant is 
affected by the granting of the variances and can seek relief under s. 45 of the Planning 
Act and whether conditions can be imposed related to the tenancy.  

 

 

JURISDICTION 
 

Provincial Policy – S. 3 
A decision of the Toronto Local Appeal Body (‘TLAB’) must be consistent with the 2014  

Provincial Policy Statement (‘PPS’) and conform to the Growth Plan for the Greater  

Golden Horseshoe for the subject area (‘Growth Plan’). 

 
Variance – S. 45(1) 
 
In considering the applications for variances from the Zoning By-laws, the TLAB Panel 

must be satisfied that the applications meet all of the four tests under s. 45(1) of the Act.  

The tests are whether the variances: 

 maintain the general intent and purpose of the Official Plan; 

 maintain the general intent and purpose of the Zoning By-laws; 

 are desirable for the appropriate development or use of the land; and 

 are minor. 
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EVIDENCE 
 

The evidence was clearly given by two witnesses, Mr. Ivanov for the owner of the 

building, and Ms. Moella, the tenant, for herself. Neither one was a professional planner.  

The evidence, however, related largely to the need to vacate the unit during 

construction and the loss of the window and the effect of those two impacts on Ms. 

Moella . 

 Mr. Ivanov gave evidence that the owners were willing to provide Ms. Moella with 

similar accommodation at a similar rent while she had to vacate the unit, that the 

owners were willing to pay for reasonable moving expenses, that her temporary move 

would not alter her status in any way under her lease of the temporarily vacated unit, 

and that she would only be required to vacate during construction which would be 

approximately four months. Mr. Ivanov also gave evidence that the renovation would be 

of benefit to all tenants in the building as it would result in a more attractive, safer lobby 

with more light, and improved landscaping and hidden garbage storage.   

Ms. Moella, importantly, pointed out that while there might be a general benefit to all 

tenants; she alone would suffer the detrimental impacts from the reconstruction and 

vertical extension.  She alone was being required to vacate her premises temporarily; 

and she alone was losing a window which provided a view on the street, light into her 

home and could be opened for fresh air. Moreover, she was concerned that there was 

no certainty: that she would be compensated for the cost of moving from and back to 

her current accommodation; that comparable accommodation at a similar price will be 

provided during construction; and that her moving to another unit will not diminish her 

rights under her current lease. If she lost those rights then she stated she could be 

“homeless”. She stated the Official plan s. 3.2.1 had a policy to preserve housing and 

these variances, in this case, would not preserve housing for her unless her concerns 

were addressed. She believed her interests should be protected.  

 

ANALYSIS, FINDINGS, REASONS 

 
I find that both parties have legitimate points of view. The variances for the 

reconstruction and extension will meet the four tests in numerous ways. They improve 

the housing of all tenants by improving the access lobby, landscaping and garbage 

collection. They respect and reinforce the character of the neighbourhood by respecting 

and reinforcing the apartment character of the neighbourhood. They are minor in not 

impacting on neighbouring buildings and meet the general intent of the zoning bylaw by 

approving a reconstruction and addition that  respect preexisting setbacks. Mr. Ivanov 

gave excellent evidence on these matters.  

In contrast it must also be noted that the variances are not minor for Ms. Moella . They 

have a very negative impact on her. She is to be barred from her home for an uncertain  
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period of time. Her home is to be negatively impacted by the removal of a living room 

window which opens to provide fresh air. Were she a neighbouring home owner she 

would have a legitimate objection to a variance to a neighbouring property which 

allowed a brick wall within inches of a living room window. Although there is no doubt 

the construction noise and dust are not a grounds for refusing a variance, a variance 

which would prohibit access to a neighbour’s property, could certainly be refused.   

Ms. Moella is certainly in a difficult position. She is willing to withdraw her appeal but a 

mere withdrawal provides her with no certainty that her concerns will be addressed. Mr. 

Ivanov, states, without proof, that she need not be concerned as the owners will meet 

her needs.  

 I find that the manner by which these opposing positions can be reconciled is to grant 

the variances on condition that the owners provide Ms. Moella with an agreement that 

addresses the matters she has raised. I make this finding to impose a condition to 

require an agreement on the basis that TLAB can impose “such conditions… as (it) 

considers advisable” under s. 45(9) Planning Act. I find it appropriate to protect Ms. 

Moella’s interest in this case as a tenant should have the same rights as an owner as 

shown by the requirement that tenants are required to be given notice of the Committee 

of Adjustment hearing and by the fact that she is impacted like an owner in terms of loss 

of use of her premises and loss of light and view from a window.  

I note as well that this improvement to the apartment building benefits all tenants of the 

building and respects and reinforces the physical character of the neighbourhood. It, 

therefore, should not be needlessly delayed by unreasonable demands by Ms. Moella. I 

will, therefore, make provision for this in the condition I impose.  

I find it necessary to address the argument made by Mr. Ivanov that this is a matter that 

should be dealt with under the Residential Tenancies Act and should be taken to the 

Landlord and Tenant Board. While the concerns raised by Ms. Moella are landlord and 

tenant related I find that they are incidental to the exercise of my authority under the 

Planning Act and thus I may address them as part of my decision. My condition relates 

to the landlord and tenant relationship as it is affected and altered by a planning 

decision under the Planning Act.    

I am imposing as a condition that the owner provide an agreement based on the terms 

that Mr. Ivanov said were agreeable to the owners. I believe that both parties acting in 

good faith can agree to the details of such an agreement. If they do not, and either party 

is unreasonable, the matter can be brought back before me. Otherwise the agreement 

is to be finalized on or before June 30 2022.  
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DECISION AND ORDER 

 
The appeal is granted in part as follows:  

A. The variances set out in Appendix 1are approved on an interim basis until I have 
approved an agreement, under seal, which binds the owner and any future owner and 
provides for the following: 
1. Alternate renovated accommodation for Ms. Moella at 95 Lawton Blvd.; at the 

same rent she is currently paying during the construction which is the subject of 

this appeal.  

2. Payment of the reasonable cost of Ms. Moella’s moving to and from her current 

accommodation to a maximum amount inn order for the construction subject to this 

appeal to be completed safely.  

3. A covenant that her relocation as a result of this agreement will not affect her 

status as tenant under her current lease. 

4. A covenant that Ms. Moella would only be required to vacate her current apartment 

while necessary for construction to occur safely.   

B. If an agreement is executed by both parties on or before June 30, 2022, it may be 

filed with TLAB. The variances will be thereby be approved and in force subject to 

condition D.  

C.  If the agreement is not reached by June 30, 2022, either party may request the 

matter be brought back before me for final determination of its terms and final approval 

of the variances. 

 D. Once the variances are in force construction will be substantially in accordance with 

the plans attached as Appendix 2.  
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APPENDIX 1 

 1. Chapter 10.10.40.70.(3)(C)(ii), By-law 569-2013                                                           
The minimum required side yard setback for an apartment building with a height of more 
than 12 m is 7.5 m. The altered apartment building will be located 5.56 m from the side 
(south) lot line.  
 
2. Chapter 10.10.40.70.(1), By-law 569-2013                                                                      
The minimum required front yard setback is 22.53 m. The altered apartment building will 
be located 3.25 m from the front (west) lot line.  
 
3. Chapter 10.5.40.60.(2)(B)(i), By-law 569-2013                                                                  
A canopy, awning or similar structure may encroach in a front yard 2.5 m if it is no 
closer to a side lot line than the minimum required side yard setback (7.5 m). The 
canopy will encroach 20.53 m into the minimum required front yard setback and will be 
located 4.85 m from the side (south) lot line.  
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APPENDIX 2 
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